United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 










J± 

III 

111! 

[IT 

r# i 







Court of Appeals of the District of Columbia 

OCTOBER TERM, 1933 

No. 6123 


DANIEL R. HUFFINES, APPELLANT, 

VS. I 

AMERICAN SECURITY & TRUST CO., A CORPORA¬ 
TION, IN ITS OWN RIGHT AND AS TRUSTEE; 
NATIONAL SAVINGS & TRUST CO., A CORPORA¬ 
TION, AS TRUSTEE. AND IN ITS OWN RTGHT; 
NATIONAL BENEFIT LIFE INSURANCE COM¬ 
PANY, A CORPORATION; GILBERT AJ CLARK 
AND FRANK B. BRYAN, .JR., AS RECEIVERS OF 
NATIONAL BENEFIT LIFE INSURANCE COM¬ 
PANY, A CORPORATION; R. G. VAUGJIN AND 
WARD F. DERRICKSON, AS TRUSTEES,! APPEL¬ 
LEES. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Caption . 

Order granting plaintiff leave to tile his hill of complaint... 

Original bill of complaint. 

Rule to show cause. 

Marshal's returns. 

Memorandum: Order for appearance and acknowledgment of 

service of rule. &e. 

Answer of Ward F. Derrickson, trustee. 

Return of American Security and Trust Company. 

Return of the defendant National Savings and Trust Com¬ 
pany . 

Motion of defendants Tin* National Benetit Lift* Insurance 

Company et al. 

Answer of R. G. Vaughn, trustee, to rule and to bill. 

Memorandum opinion. 

Decree dismissing bill. 

Appeal noted by plaintiff: undertaking to ojierntc for 
costs only $50. or in lieu thereof a deposit of $50 cash. 
Memorandum: Bond ($50) on appeal approved and filed.... 

Plaintiff's assignment of errors. 

Designation of record on appeal. 

Clerk's certificate. 


Kinal 

Print 

a 

1 

1 

*» 

•> 

*) 

34 

33 

35 

34 

2.5 

35 

:•<* 

35 

3<S 

| 

36 

42 

1 

39 

Ls 

40 

40 

i 

41 

j 48 

42 

48 

j 

42 

|40 

43 

40 

43 

150 

43 

|56 

49 

58 

51 


Judd & Detweiler (Inc.), Printers, Washington, D. C., December 26, 1033. 


















Court of Appeals of the District of Columbia 


No. (>123. 

i 

! 

Daniel R. Huffines, Appellant, 

vs. 

j 

American Security & Trust Co., a Corporation; &c., et al. 

I 


a Supreme Court of the District of Columbia. 

1 

In Equity. 

i 

No. 56009. I. 

i 

Daniel R. Huffines, Plaintiff, 

i 

i 

vs. 

I 

American Security & Trust Co., a Corporation, ijn Its Own 
Ri«-lit and as Trustee; National Savings & Trjust Co., a 
Corporation, as Trustee and in Its Own Right; National 
Benefit Life Insurance Company, a Corporation; Gilbert 
A. Clark and Frank B. Bryan, Jr., as Receivers of Na¬ 
tional Benefit Life Insurance Company, a Corporation; 
R. G. Vaughn and Ward F. Derrickson, as Trustees, De¬ 
fendants. 

I 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in |said Dis¬ 
trict, at the times hereinafter mentioned, the jfollowng 
papers were filed and proceedings had, in the abovb-entitled 
cause, to wit: 
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Order Granting Plaintiff Leave to File Ilis Bill of 

Complaint. 

Filed August 1, 1983. 


In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

In Equity. 

Xo. 56009. 

Daniel R. Huffines, Plaintiff, 

vs. 

American Security <ic Trust Co., a Corporation, in Its Own 
Right and as Trustee; National Savings & Trust Co., a 
Corporation, as Trustee and in Its Own Right; National 
Benefit Life Insurance Company, a Corporation; Gilbert 
A. Clark, Frank B. Bryan, Jr., as Receivers of National 
Benefit Life Insurance Company, a Corporation; R. (1. 
Vaughn and Ward F. Derrickson, as Trustees, l)e- 
fondants. 

Upon application by the plaintiff, Daniel R. Outlines, by 

his counsel, Robert H. McNeill and Levi H. David, it is by 

the Court this 1st day of August, 1933, 

Ordered that leave be now and it is herein* granted to the 

• * 

said plaintiff to tile his Bill of Complaint herein against 
each of the defendant receivers named in the caption hereof. 

■ JOSEPH W. COX, 

Justice. 


9 


Original Bill of Com plaint to Declare Deed of Trust , 
Dated Julg 26, 1927, Recorded August 1, 1927, in 
lAlter 5922, folio 253, a First or Senior Lien Deed of 
'Trust on Ijot 1, in Square 175, and part of I,<>t 23, in 
Sai*1 Square , Improved bg Balfour Apartment 
House . for Receiver , Injunction and Discoverg. 

Filed August 1, 1933. 


To the Honorable the Supreme Court of the District of 
Columbia, holding an Equity Court: 

The plaintiff, Daniel R. Huffines, respectfully states as 
follows; 
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1. That he is an adult citizen of the United! States and 
a resident of, and domiciled in the City of Greensboro, in 
the State of North Carolina, and brings jthis suit in 
3 his own right, as hereinafter set forth. 

2. That the defendants the American Security and 
Trust Company and the National Savings and Trust Com¬ 
pany, are corporations, each created, organize^ and exist¬ 
ing as a corporation under the laws of the Un|ited States 
in force in the District of Columbia; the defendant Amer¬ 
ican Security and Trust is sued herein in its own right as 
the holder or owner of certain notes secured undin* a certain 
deed of trust hereinafter mentioned upon certain herein¬ 
after described real estate, and as Trustee and the defend¬ 
ant National Savings and Trust Company is sued herein 
as Trustee under said deed of trust and in its o>vn right as 
owner of certain notes under a certain deed of tfust as will 
more particularly appear. 

3. That the defendant National Benefit Lifej Insurance 
Company is a corporation, created, organized aiid existing 
under the laws of the District of Columbia, and is sued in 
its own right. 

4. That the defendants Gilbert A. (dark, aiuj Frank B. 
Bryan, Jr., have been designated as permanent Receivers 
of the said defendant National Benefit Life Insurance Com¬ 
pany, a corporation, under appointment by decree of the 
Supreme Court of the District of Columbia, in Equity 
Cause No. 53,391, and are now acting as such, and are sued 
herein as such Receivers, as will hereinafter piore fully 
appear. 

5. That the defendants R. G. Vaughn and Ward F. Der- 
rickson are adult citizens of the Cnited Statesj; said de¬ 
fendant R. G. Vaughn is a resident of the city pf Greens¬ 
boro, in the State of North Carolina; the said !defendant 
Ward F. Dcrrickson is a resident of the District jof Colum¬ 
bia. Said named defendants are sued herein ask Trustees 
under a certain deed of trust, as will hereinafter jmore par¬ 
ticularly appear. 

6. That on to wit: July 26, 1927, the plaintiff was then, 
and for sometime prior thereto had been, the owner in fee 
simple of record and in possession of certain j land and 
premises, situated in the City of Washington, District of 
Columbia, known and described as 
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4 “All of Original Lot numbered (1) One in Square 

numbered One Hundred and seventy-five (175) 

and part of Lot numbered Twenty-three (23) in Schneider’s 

combination of parts of lots in Square numbered One Hun 

dred and Seventy-five (175), as per plat recorded in tin* 

Office of the Survevor for the District of Columbia in Liber 

•> 


37 at folio 109; said part of Lot numbered Twenty-three 
(23) described as follows: beginning for the same at the 
Northwest corner of original lot numbered One (1) and run¬ 
ning thence West with the prolongation of the North line 
of said Lot numbered One (1), 11.83 feet to West line of 
part of Lot numbered twenty-three (23) conveyed to T. F. 


Schneider bv Deed recorded in Liber 3335 at folio 141 of 


the Land Records of the District of Columbia; thence 


South with said land so conveyed, 100 feet to the North 
line of “U” Street; thence East 11.83 feet to the West line 
of Original Lot numbered One (1); thence North with the 
West line of Original Lot numbered One (1), 100 feet to 
the beginning; subject to perpetual right and easement for 
light and air over the said part of Lot numbered Twenty- 
three (23) for the benefit of the remaining part of said Lot 
numbered twenty-three (23), the said part of said lot above 
described shall and forever be kept open and no building 
or other structure other than fences and gates shall ever 
be built or erected over the same.*’ 


then and now being improved by a five story brick and stone 
Apartment House, containing thirty-seven (37) residential 
apartments, known as Balfour Apartments, No. 2000-16th 
Street, Northwest, located at the northwest corner of 16th 
and U Street, N. W., in the Cite of Washington, District of 
Columbia, said property being also known for purposes of 
assessment and taxation as Lot 815 in Square 175, and the 
said property was on July 26, 1927, subject to first deed of 
trust, dated August 17, 1925, recorded August 17, 1925, in 
Liber 5593, folio 37, of the land records of the District of 
Columbia, which said deed of trust was executed and de¬ 


livered by the plaintiff, Daniel R. Huffines and his wife, 
Emma S. Huffines, to National Savings and Trust Company, 
as Trustee, to secure an indebtedness of the plaintiff, Daniel 
R. Huffines, in the sum of $125,000, twenty-five promisory 
notes each bearing date August 17, 1925, each note for the 
sum of $5,000,i each of said notes being payable three years 
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after its said date, with interest at tlie rate of i6% per an¬ 
num until paid, interest being payable scmi-aniiually, each 
installment of interest to bear interest after inaturitv, if 
not then paid, at the rate aforesaid. 

5 That a description of the aforesaid described land 
and premises, improved by said Balfour i Apartment 

House, as set forth in this paragraph, is contained in said 
deed of trust. 

7. That on to wit: July 2b, 1927, the plaintifij, Daniel R. 
Huffines and his wife, Emma S. Huffincs, as patties of the 
first part, executed and delivered their deed to due Isadora 
X. Smith, as party of the second part, bearing! said date, 
July 26, 1927, thereby conveying to her, in fee (simple, the 
aforesaid described real estate, known as tl^e Balfour 
Apartment, being the same property described in!paragraph 

6 of this Bill of Complaint, and it is set forth iiji said deed 
that the said property is subject to a first deed of trust for 
$125,000, dated August 17, 1925, recorded in Liber 5593, 
folio 37, among the Land Records of the District of Colum¬ 
bia, which the said Isadora X. Smith, party thejreto of the 
second part, thereby assumed and agrees to pay] the plain¬ 
tiff having sold the said Apartment House to said Isadora X. 
Smith, and the aforesaid first deed of trust of ^125,000.00 
then existing of record among the land records <pf the Dis¬ 
tinct of Columbia, being a part of the purchase prijee for said 
property; that the plaintiff received Sixty jThousand 
($60,000.00) Dollars in cash as part of said purchase money, 
and for the balance of said purchase money, tlnj* said Isa¬ 
dora X. Smith executed and delivered to the pljiintiff her 
one certain promissory note, bearing date August 1, 1927, 
in the sum of Fifty Thousand ($50,000.00) Dollars by the 
terms of which she, the said Isadora X. Smith promised to 
pay to the order of Daniel R. Iluffines, Fifty Thousand Dol¬ 
lars, payable in semi-annual installments of TKventy-five 
hundred ($2,500) Dollars, with the privilege of making 
larger payments in any amount, on the first day of each and 
every sixth month after the date of said note Until paid, 
together with interest thereon from the date of'said note 
until paid at the rate of six per cent per annum, Payable at 
the maturitv of each semi-annual installment duel as afore- 

♦ . i 

said, on the amount then paid, and also semi-annually on 
the unpaid balance of the principal sum; and to secure the 
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payment of said note, the aforesaid Isadora X. Smith 
6 on to wit: July 26, 1927, executed and delivered her 
certain deed of trust, bearing said date. July 26, 1927, 
unto defendants R. G. Vaughn and Ward F. Derrickson, as 
Trustees, upon the aforesaid described real estate, in which 
said deed of trust the aforesaid note of said Isadora X. 
Smith, in the sum of Fifty thousand ($50,000.00) Dollars 
payable to the order of the plaintiff, Daniel R. Huffincs, 
and the aforesaid real estate, known as the Balfour Apart¬ 
ments are fully described and set forth, being the same note 
and the same real estate as hereinbefore described in this 
Bill of Complaint. 

And the plaintiff says that the following is also set forth 
in the said deferred purchase money deed of trust of $50,- 
000.00 namelv: 

mr 

“It is herein* covenanted and agreed bv the said Daniel 

R. Huffines his heirs, administrators and assigns, to and 

with the said Isadora X. Smith, her heirs and assigns, that 

if at anv time during the existence of this Deed of Trust it 
• * 

shall become necessarv for the said Isadora X. Smith to 
borrow monev on the hereinafter described real estate for 
the purpose of paying the existing tirst Deed of Trust 
now on said property, he, the said Daniel R. Huffines, will 
authorize and direct the said parties hereto of the second 
part, to release this Deed of Trust and will accept a new 
second pari, to release this Deed of Trust and will accept a 
neie second Deed of Trust securing so much of the debt se¬ 
cured bv this Deed of Trust as shall not have matured at 
the time of the execution of such new second Deed of Trust: 
said second Deed of Trust to be subject onlv to a tirst deed 

of trust to secure the amount of monev that mav be bor- 

• * 

rowed by said Isadora X. Smith as aforesaid, but not to 
exceed the sum of $125,000.00; all expenses in connection 
with such re-adjustment to be borne by said Isadora X. 
Smith.” 


The said Deed of Trust was duly recorded on August 1, 
1927, in Liber 5922, at folio 253, one of the Land Records 
of the District of Columbia. 

The plaintiff says that said last mentioned Deed of 
7 Trust, and the said note secured thereby, constituted 
the balance of the deferred purchase price for the 
aforesaid described land and premises conveyed by the 
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plaintiff and his wife to the said Isadora X. Smith, as afore¬ 
said. j 

8. That on to wit: August 12, 1927, the aforeshid Isadora 

X. Smith, as party of the first part, executed apd delivered 
her deed, bearing said date, August 12, 1927t, unto one 
Harold E. Waddell, as party of the second parti for and in 
consideration of Ten dollars set forth in said lieed, by the 
terms whereof, said Isadora X. Smith conveyqd unto the 
said Harold E. Waddell, in fee simple, the afbresaid de¬ 
scribed real estate, known as the Balfour .Aipartments, 
which property is fully described in said deed,, as herein¬ 
before set forth in this Bill of Complaint. j 

Said last mentioned Deed in Fee was duly recorded on 
August 26, 1927, in Liber 5985, at folio 117, one qf the Land 
Records of the District of Columbia. 

The plaintiff says that said deed of conveyance was sub¬ 
ject. to the aforesaid respective deeds of trustfe of $125,- 
000.00 and $50,000.00. j 

9. That on to wit: September 10, 1927, the shid Harold 
E. Waddell, unmarried, as party of the first part, executed 
and delivered his Deed bearing said date, September 10, 
1927, unto the defendant Xational Benefit Life| Insurance 
Company, body corporate as party of the seconjd part, by 
the terms of which the said Harold E. Waddell conveyed 
unto said Xational Benefit Life Insurance Company, body 
corporate, in fee simple, the aforesaid described real estate, 
known as the Balfour Apartments, which property is fully 
described in said deed, as hereinbefore set forth in this Bill 
of Complaint. 

Said last mentioned Deed was duly recorded qn Dec. 28, 
1927, in Liber 6041 at folio 306, one of the Land Records of 
the District of Columbia. i 

The plaintiff says that the last mentioned deqd of con¬ 
veyance was subject to the aforesaid respective! deeds of 
trusts of $125,000.00 and $50,000.00. j 

8 10. The plaintiff is informed and belipves, and 

therefore avers that the aforesaid Isadora X. Smith, 

J 7 

grantee named in the deed in fee from the plaintijff and his 
wife, and that the aforesaid Harold E. Waddell, grantee 
named in the deed in fee from said Isadora X. Smith to the 
Xational Benefit Life Insurance Company, acted as agents 
for and were “straw grantees” for the Xational Benefit 
Life Insurance Company; and plaintiff is informed and be- 
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lieves, and therefore avers that the original deposit of 
$500.00 on account of the purchase price paid to the plain¬ 
tiff when the.|contract to purchase the aforesaid described 
real estate from the plaintiff, as well as the cash down pay¬ 
ment of $00,000.00 when tin* said sale from the plaintiff to 
said Isadora X. Smith was consummated, were supplied by 
said National Benefit Life Insurance Company, and that 
neither the said Isadora X. Smith nor said Harold E. 
Waddell furnished anv of the purchase moncv towards the 
purchase of said property, but that each acted for the said 
National Benefit Life Insurance Company for reasons un¬ 
known to tlie plaintiff. 

11. That between February 1, 1928, and to wit: March 
6, 1931, the said defendant National Benefit Life Insurance 
Company made seven (7) installment payments of $2,500.00 
each, aggregating $17,500.00, on the principal sum of the 
aforesaid secured purchase money note, original amount of 
which was Fifty Thousand ($50,000.00) Dollars held by the 
plaintiff, leaving a balance of $32,500.00 still unpaid and 
owing on said note, and said balance of $32,500.00 is now 
unpaid and o\ying together with interest thereon at the rate 
of (>^ per annum from the first day of February, 1931. 

That the said defendant National Benefit Life Insurance 
Company also paid interest on said deferred purchase 
money note up to and including February 1, 1931. 

12. The plaintiff is informed and believes, and therefore 
avers that on to wit: September 24,1931, in a certain equity 
cause No. 53,391, then pending in this Court, in a cause en¬ 
titled John Randolph Pinkett, plaintiff, vs. National Bene¬ 
fit Life Insurance Company, a body corporate, de- 

9 fondant, which company is one of the defendants 
herein, this court entered an order and decree, bear¬ 


ing date September 24, 1931, by the terms whereof Daniel 
C. Roper was appointed temporary Receiver of the said de¬ 
fendant National Benefit Life Insurance Company, and he 
thereupon thereafter on to wit: September 25, 1931, duly 
qualified by giving undertaking in the sum of Fifty 
thousand dollars, with surety, as required by the order and 
decree appointing him, which undertaking was on said last 
mentioned date approved by this Court, and the said Tem¬ 
porary Receiver, thereupon acted as such Receiver from 
then until on or about February 29, 1932, when said Tem¬ 
porary Receiver by his petition filed in said Equity cause 
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Xo. 53,391, resigned as such Receiver, and on to wit: Feb- 
ruary 29, 1932, the court entered an order and decree in 
said named Equity cause accepting the resignation of said 
Temporary Receiver; that on to wit; February 2!j), 1932,this 
Court entered an order and decree in said Eqjuity cause 
Xo. 53,391, by the terms whereof, Gilbert A. Clark and 
Frank B. Ryan, .Jr„ defendants herein, were j appointed 
permanent Receivers of the defendant Xational Benefit Life 
Insurance Company, corporation, and said perntanent Re¬ 
ceivers on to wit: February 29, 1932, qualified hs such by 
executing and filing in said Equity cause Xo. 53,391, their 
undertaking in the sunt of One hundred ($10(),0(j0) Thous¬ 
and dollars, as required by the terms of the said decree ap¬ 
pointing them which was approved by this Coqrt. Since 
then, said defendants Gilbert A. Clark and Frank!B. Bryan, 
Jr., have been, and are now acting as permanent Receivers 
of defendant Xational Benefit Life Insurance Coijnpany. 

13. The plaintiff is informed and believes, and! therefore* 
avers that on or about July 13,1928, by a written Agreement 
entered into between the defendant Xational Benefit Life 
Insurance Company, owner of record in fee simple and in 
possession of the said Balfour Apartment IIous^, and the 
defendant, the American Security and Trust Conjpany, the 
owner of the aforesaid notes aggregating $125,000.00, se¬ 
cured by deed of trust on said property, which had thereto¬ 
fore been executed and delivered by the plaintiff on to wit: 
August 17, 1925, when the plaintiff was owner of slaid prop¬ 
erty, which trust is recorded in Liber 5593; folio 37, 

10 of the Land Records of the District of Columbia, was 
extended to August 17, 1931, with interest reduced to 
the rate of 5M»% per annum, interest to be paid[ semi-an- 
nuallv; and that in and bv said extension agreement the 
defendant Xational Benefit Life Insurance Conjpany, in 
writing, guaranteed and promised to pay the principal and 
interest of said notes as the same became due andj payable. 

14. The plaintiff shows to the court that he is how, and 
has been for 35 years last past a resident of and domiciled 
in the City of Greensboro, in the State of Xortli Carolina, 
and during all of the period last aforesaid he was|and still 
is a non-resident of the District of Columbia. Tlie plain¬ 
tiff further savs that he is advised bv his counsel! that the 
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record in* Equity cause Xo. 53,391 disclose that the defend¬ 
ant American Security and Trust Company, as the holder 
of the aforesaid notes of $125,000.00 secured on the Balfour 
Apartments under the aforesaid deed of trust from the 
plaintiff, Daniel R. Huffines and wife, Emma S. Huffincs 
to defendants National Savings and Trust Company, Trus¬ 
tee, dated August 19, 1925, in Liber 5593, folio 37, and also 
defendant National Savings and Trust Company as such 
Trustee, filed on to wit: December 16, 1931, their original 
intervening petition against the defendant, National Bene- 
tit Life Insurance Company, corporation, alone, in Equity 
Cause No. 53,391 of this Court, praying for a decree giving 
leave to said Interveners American Securitv and Trust 
Company and National Savings and Trust Company, trus¬ 
tee under said deed of trust, and to each of them, to have 
said Balfour Apartment House sold under the said deed 
of trust of $125,000.00 according to its terms; the plaintiff 
is informed bv his counsel that several weeks ago that said 
counsel inspected the records of the proceedings in said 
Equity Cause No. 53,391, which are voluminous which dis¬ 
close the following situation with reference to said fore¬ 
closure proceedings heretofore taken and had in regard to 
said Balfour Apartment House without the knowledge of 
the plaintiff, and plaintiff believing the said proceedings so 
show, the plaintiff avers and says: 

(a) That on to wit: December 16, 1931, the said de¬ 
ll fendant American Security and Trust Company, as 
the holder of the said secured notes, aggregating 
$125,000.00, under said deed of trust on the Balfour Apart¬ 
ment as aforesaid, and the defendant National Savings and 
Trust Company as Trustee under said Deed of Trust, ob¬ 
tained an order of this Court, dated December 16, 1931, 
granting leave to intervene in said Equity Cause No. 53,391, 
and. to file their petition to foreclose said deed of trust of 
$125,000.00: that counsel for John Randolph Pinkett, the 
plaintiff in Equity 53,391, and the counsel for the then Tem¬ 
porary Receiver of said National Benefit Life Insurance 
Company, endorsed on said order that they had no objec¬ 
tion to said order: that, thereupon, on December 16, 1931, 
said Interveners American Security and Trust Company, 
and National Savings and Trust Company, as Trustee, filed 
their said petition to foreclose said deed of trust of $125.- 
000.00, and alleged therein that said Intervener American 
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Security and Trust Company, had on or about! August 17, 
1925, loaned to the plaintiff, Daniel R. Huffines! the sum of 
$125,000.00 and he had executed and delivered tb said Com¬ 
pany twenty-five (25) notes, Nos. 1 to 25, respectively, for 
$5,000.00 each in evidence of his indebtedness,! such notes 
being payable three years after their date, with interest at 
6%, payable semi-annually, that punctual payment of said 
notes and anv and all indebtedness thereof werd secured bv 

A j •> 

a certain deed of trust in the usual form, executed on 
August 17, 1925, by the plaintiff, Daniel R. Huffines, and 
Emma S. Huffines, his wife, in favor of the National Savings 
and Trust Company, as trustee, which was Recorded in 
Liber 5593, folio 37, of the Land Records of tliej District of 
Columbia, covering a certain apartment housd known as 
the Balfour located at the corner of 16th andjU Streets, 
Xorthwest, City of Washington, D. C., and more particularly 
described in said deed of trust, and then follows thj* particular 
description of said property, being the property as is here¬ 
inbefore in this Bill of Complaint set forth; said petition 
further sets forth that said deed of trust provided, among 
other things, that upon default in the payment j of any of 
said notes or interest thereon or a renewal or exten- 

i 

12 sion thereof the Trustee shall sell the property at 
public auction and apply the proceeds of jsale to the 
payment of said indebtedness and to pay the surplus, if any, 
to said Huffines, or his assigns, as therein more fully set 
forth: it is further alleged in said petition that jsaid prop¬ 
erty was sold and conveyed by said Daniel R. TTjiffines and 
Emma. S. Huffines, his wife, to the defendant National Bene¬ 
fit Life Insurance Company, and that on or aboijit July 13, 

192S. and bv agreement between the said Insurance Com- 
• | 

pany and tin* American Security and Trust Conjipany, the 
maturity of said notes was extended to August 1 / j 1931, with 
interest at 5 1 /»9£. payable semi-annuallv; that in and bv 
said, extension, the said Insurance Company, guaranteed 
and promised to pay the principal and interest a^ the same 
became due and payable; and said Interveners further al¬ 
leged that the principal of said notes aggregating $125,- 
000.00 became due on August 17, 1931, and no pajrt thereof 
has been paid, and that a substantial sum is also overdue on 
account of interest on said notes, and that because of said 
defaults, the Intervener American Security and Trust Com¬ 
pany, as the then holder of said notes alleged that it was 
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entitled to and desired to have said property sold by the 
Intervener Trustee, the National Savings and Trust Com¬ 
pany, under the terms of said deed of trust: said petition 
further alleged that by decree of this Court in said Equity 
cause Xo. 53,391, entered on September 24,1931, 1). C. Roper 
was appointed Receiver pendente lite of the defendant 
National Benefit Life Insurance Company and of all of its 
real and personal property and assets wherever located and 
that said 1). C. Roper had qualified and was then acting 
as such Receiver; and it is further alleged therein that said 
decree provided that all persons to whom knowledge of its 
contents may come are restrained and enjoined from inter¬ 
fering with the possession and administration of said prop¬ 
erty by said Receiver; and said Interveners prayed for 
leave to intervene in said Equity Cause No. 53,391, and that 
each of the Interveners be given leave to have said described 
property sold under said deed of trust according to its 
terms: and that upon conveyance of said property by said 
trustee, the National Savings and Trust Company 
13 to the purchaser at such sale, or to his assigns, the 
said Receiver pendente lite be authorized and di¬ 
rected to deliver possession of said property to said pur¬ 
chaser or to his assigns and to account for and deliver to 
said purchaser, or to his assigns, any rents accruing after 
the date of sale which may be collected by said Receiver, or 
by his agent: and that the net rents theretofore or there¬ 
after collected by the said Receiver, or by his agent, up to 
the date of sale be held bv the said Receiver to await tin* 
further order of the Court. 

(b) And the plaintiff is informed by his counsel, and he 
alleges the fact to be. that on December lb, 1931, an order 
was entered in said Equity Cause No. 53,391, reciting that 
upon consideration of the intervening petition of the said 
American Security and Trust Company and National Sav¬ 
ings and Trust Company, filed in said cause December lb, 
1931, it was thereby adjudged ordered and decreed that the 
said named companies be, and they are thereby given leave 
to sell the Balfour Apartment House, which is more par¬ 
ticularly described in said intervening petition (being the 
same property particularly described in this Bill of Com¬ 
plaint) in accordance with the terms of the deed of trust 
therein mentioned and that upon the conveyance of said 
property by said trustee, the National Savings and Trust 
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Company, to tlie purchaser at such sale or to] his assigns 
the Receiver pendente lite in said Equity Causo| No. 53,391, 
is thereby directed to deliver possession of salid property 
to said purchaser, or to his assigns, and to account for and 
turn over to said purchaser or to his assigns any rents 
accruing after date of sale which may he collected by said 
Receiver, or by his agent; and it was further cjrdered that 
the net rents thereafter collected by the Receiver, or by 
his agent, up to the date of sale be held by the Receiver to 
await the further order of the Court. 

(c) And tlie plaintiff says that he is advised]by counsel, 
and plaintiff alleges the fact to be that on .January 25, 
1931, the Receiver pendente lite in said Equity cause No. 

53,391, filed his petition therein, in which if is set forth 
14- among other things, that in accordance with the 
terms of the decree appointing him, said Receiver 
took over all the assets, properties and money located in 
the District of Columbia belonging to the Xaticjnal Benefit 
Life Insurance Company, corporation, and that among such 
assets was the property known as Lot one (l)j in Square 
175 and also part Lot 23, in Square 175, the same being 
improved by the Balfour Apartment House;! that said 
Apartment House was carried on the books of the said 
Insurance Company as being worth $2(>7,96f>.7(j), and that 
said sum was supported, as claimed by the officials of the 
company by a proper valuation; and that said petition fur¬ 
ther alleged that said property was encumbered by two 
deeds of trust one, for $125,000.00 with (V'/t interest, which 
is owned and held bv the American Securitv land Trust 

• • l 

Company; that the principal of said note becanjio due and 
payable in September, 192K, and that by agreement between 
the owner and holder of said secured notes, thy National 
Benefit Life Insurance Company guaranteed injwriting to 
pay said notes of $125,000.00 and interest, and thereby be¬ 
came personally liable to pay the same in full and thereby 
obtained an extension or renewal of three years 0f the said 
notes to September, 1931; said petition further alleging 
that there was also on said property a second trust, at the 
time of the assumption by the National Benefit Life Insur¬ 
ance Company of the first trust of $125,000.00, Amounting 
to $50,000.00 and that payments of $2,500.00 arjd interest 
every six months were required to be made by the said 
Insurance Company under the terms of the sqid second 


I 

i 



14 


DANIEL E. HUFFINES VS. 


trust, and it was further alleged therein that said semi¬ 
annual payments had been made by said Insurance Com¬ 
pany for a considerable period of time and until its insol¬ 
vency and the said second trust had been reduced to 
$.’12,500, so it is alleged that the said petitioner also alleged 
that when the'first trust of $125,000.00 became due the 
owners of that trust requested payment of a curtail on 
principal, and also the payment of six months’ overdue 
interest, and of all taxes and penalties thereon, but that 
before negotiations were completed, the Temporary Re¬ 
ceiver of the said Insurance Company was appointed, 
15 and it is alleged in said petition that nothing fur¬ 
ther could be done in the negotiations until and 
unless authority be given bv this Court; it is also alleged 
that, upon an investigation, it was ascertained that any 
payment made by the said Receiver on account of principal 
of the then tii*slt trust “would perhaps result in a benefit 
to the holder of the second trust note, in that any reduc¬ 
tion of the lirst trust would increase and enlarge the equity 
of the holder and owner of the second trust"; “therefore, 
it was thought advisable", the said petition continues, 
“that the property be offered for sale under the terms of 
the lirst trust, which was done, and an effort was made to 


re-purchase said property subject to the approval of the* 
Court, since it was realized that while the property was 
not worth anything like the amount at which it was carried 
on the books of the company, nevertheless it was necessary 
for said petitioner as Receiver to protect the property 
against the lirst trust in view of the assumption of the lirst 
trust and the legal effect of a suit for a deficiency judg¬ 
ment should the property be sold for less than $125,000.00 
plus interest, taxes, penalties and expenses of sale." The 
petition further sets forth that “through a misunderstand¬ 
ing the property was bid in for $125,000.00, but the party 
bidding it in did not deposit $5,000 required by the terms 
of sale because of the misunderstanding, with the result 
that the said property has been re-advertised and will be 
offered for sale on Monday next January 25, 1932, at 4:50 
in the afternoon in front of the property”; the petition 
further alleges that, after a thorough investigation, and 
advices as to the value of said property, and being advised 


by counsel, of the serious consequence of a suit for a 
deficiency judgment against him as Receiver, in view of 
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the assumption of said trust by the said Insurance Com¬ 
pany, it is the opinion of the Receiver and of hlis counsel, 
that the property should be bought at said sale bv the said 
Receiver of the National Benefit Life Insurance! Company, 
“although petitioner is advised by his counsel,” it is 
alleged in the Receiver’s said petition, “that tliji property 
be acquired by him at said sale in the name |>f a third 
person in order to avoid any question of the lj^gal effect 
of the re-establishment of the second! trust bv 

i • 

1G acquisition of said property in the nam|e of your 
petitioner at said sale.” The Receiver, iki his said 
pet it ion, further alleged that since the owner of the then 
said first trust did not bid a sum equal to the full amount 
of the trust, interest, taxes, and penalties, and the Receiver 
believing that the owner of the then said first itrust will 
not bid said sum, the Receiver, in his said petitjion asked 
authority of this Court to designate some person, to be 
selected by him, to bid on said property at said foreclosure 
sale up to $125,000.00 and to stand and/or to require the 
owner of the then said first trust to proceed as lit may be 
advised against the Receiver as to any deficiency on said 
property; the Receiver further alleged that if there should 
be a bid in excess of $125,000.00 the Receiver requests that 
he be authorized not to acquire said property )but allow 
the same to be sold to an outside person, and {he Court 
thereafter determine the Receiver’s liability anjl respon¬ 
sibility if any in respect to any deficiency that mii>ht result 
from said sale at said bid price; and the Received prayed, 
in his said petition, for an order authorizing him! to select 
some person to appear at said sale and to bid skid prop¬ 
erty up to $125,000.00 and to conclude said sale at said 
price if there be no higher bidder on said property; and 
that if at said sale it be shown that other interest^ than the 
owner of the note or a third person should bid in excess 
of $125,000.00, to permit said property to be sold at said 
price. 

1 # i 

(d) The plaintiff says that he is advised by counsel and 
believes and he alleges that the records in Equity cause 
No. 53,391, show that an order and decree was entered on 
January 25, 1932, in said cause, by the terms of j which it 
is recited that said cause was before the Court upon the 
said petition of the Receiver, filed on January 25, 1932, 
asking for instructions and directions with reference to 

o 
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Lot 1, Square 175, and part Lot 23, Square 175, improved 
by an apartment, which property is being offered for sale 
at public* auction on Monday next January 25, 1932, and 
that after due consideration of the said petition and state¬ 
ment of counsel made to the Court in support thereof, it 
is bv the court said 25th dav of Januarv, 1932, ordered 
and decreed that said D. C. Roper, the said Tem- 
17 porarv Receiver of the National Benefit Life Insur¬ 
ance Company is thereby authorized to select some 
person to appear at said sale and to bid said property up 
to $125,000.00 and that if there be no bid at a greater 
amount, to conclude the sale in the name of said purchaser 
in accordance with the terms of the advertisement of sale 
provided said person designated and selected by the Re¬ 
ceiver to bid, shall before taking title to said property 
execute a surety bond to the Receiver in a sum equal to 
the amount necessary to be paid by the Receiver on said 
property to conclude the sale in accordance with the terms 
of salt 4 : and that the said order or decree further provided 
that if it should be found that a third person or the holder 
of the said trust shall bid a sum in excess of $125,000.00 
for said property the Receiver is authorized and permitted 
to allow said property to be sold to the such bidder, not¬ 
withstanding the fact that such action mav result in a 
deficiency judgment against the Receiver in a sum equiva¬ 
lent to, but not in excess of, $15,000. 

The plaintiff says that he is informed and believes and 
he therefore avers and says that on January 25, 1932, pur¬ 
suant to a decree of foreclosure which had previously been 
entered in said Equity cause No. 53,391, to which proceed¬ 
ings in foreclosure neither the plaintiff nor defendants 
R. (1. Vaughn and Ward F. Derrickson, Trustees, were 
made parties to such proceedings, the said deed of trust of 
$125,000.00 was foreclosed at public — on January 25, 
1932, by the National Savings and Trust Company, trustee 
under said Trust, and by the American Security and Trust 
Company, the then holder and owner of the notes secured 
by said deed of trust, on said Balfour Apartment, and that 
at a foreclosure sale under said decree of this court the 
said Temporary Receiver of defendant National Benefit 
Life Insurance Company, in Equity No. 53,391, through 
his agent James M. Baker bid in said property at public 
auction for thei amount of the first trust, namely $125,- 



17 


AMERICAN SECURITY & TRUST CO. ET AL.i 


000.00, upon the terms, namely, one-third thereof, $41,- 
006.67, in cash, and balance represented by two notes, one 
lor $41,600.07 and $41,666.00, respectively, payable in one 
and two years after date, and secured by a deed of trust 
on said Balfour Apartment. 

18 The plaintiff says that lie was not present at said 
auction sale, nor was anyone representing] the plain¬ 
tiff present thereat, nor did the plaintiff have knowledge 
or notice previous to the entry of the aforesaid decree of 
foreclosure that said decree would be entered, i And the 
plaintiff says that he had no previous notice witli reference 
to the filing of the aforesaid petition by the said Temporary 
Receiver, of the National Benefit Life Insurance jCompany, 
on January 25, 1932, praying for authority tlialt the said 
Temporary Receiver be authorized to select aij agent to 
bid up to the amount of the then first trust on saijd Balfour 
Apartment, namely, $125,000.00, filed in said Eqjiity cause 
No. 53,391, on the day of the sale, to wit: January 25, 1932, 
nor did the plaintiff have any information of thy entry of 
the decree in said Equity cause on January 25, 1932 which 
authorized the Temporary Receiver to do so until Jong after 
said decree had been entered, neither the plaintiff, nor de¬ 
fendants R. G. Vaughn nor Ward F. Derrickson, ]Trustees, 
having been made parties to said proceeding in foreclosure. 

The plaintiff avers and says that since the aforejsaid fore¬ 
closure sale the plaintiff is informed and believes and he 
therefore avers that on to wit: February 19,1932, the afore¬ 
said auction sale was consummated by the execution and 
delivery of a deed in fee simple by the defendant!. National 
Savings and Trust Company, as trustee, to the aghnt of the 

then Receiver of the defendant, National Benefit! Life In- 

' m | 

suranee Company, namely, James M. Baker widower, bear¬ 
ing date February 19, 1932, which was recorded! on Feb¬ 
ruary 24, 1932, in Liber 0030, folio 515, one of {he Land 
Records of the District of Columbia, and that oh to wit: 
January 25, 1932, said James M. Baker, widower, exe¬ 
cuted and delivered his two notes, one for $41,0(j0.07 and 
the other for $41,000.00, respectively, payable in one 

19 and two years after said date, January 25, 1932, with 
interest at the rate of 5 1 , /S/c per annum, which notes 

were and are payable to the order of defendant, ^National 
Savings and Trust Company, and which notes were se- 
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cured by a deed of trust from James M. Baker, widower, 
to defendant American Security & Trust Company, on the 
said Balfour Apartment House, which was recorded Feb¬ 
ruary 24, 1932, in Liber 6636, folio f>17, one of the Land 
Records of the District of Columbia; and that, thereafter, 
to wit: March 11, 11)32, said Janies M. Baker, widower, 
executed and delivered a deed in fee simple to the defend¬ 
ants Gilbert A. Clark and Frank B. Bryan, Jr., Receivers 
of the National Benefit Life Insurance Company, bearing 
said date, conveying said Balfour Apartment House, which 
deed in fee was recorded on to wit: June 25, 1932, in Liber 
6669, at folio 112, one of the Land Records of the District 
of Columbia. 

The Plaintiff is informed and believes and he therefore 
avers that the cash payment of $41,666.66 which was one- 
third of the amount of the bid at said auction sale, which 
was also one-third of the amount of the then exist in*** tirst 
deed of trust on said Balfour Apartment, was paid from 
the funds of the defendant National Benefit Life Insurance 
Company pursuant to the authority of this Court under its 
aforesaid decree entered in said Hquity cause No. 53,391, 
concerning which proceed ini* 1 neither the plaintiff nor de¬ 
fendants R. G. Vaughn nor Ward F. Derrickson, Trustees, 
were parties as aforesaid. 

15. The plaintiff is informed and believes and lie there¬ 
fore avers that on to wit: March 31, 1933, upon leave of 
Court, the defendants National Savings and Trust Com¬ 
pany, Trustee, and American Security and Trust Company, 
Trustee, under the aforesaid deed of trust from James M. 
Baker, dated January 25, 1932, recorded February 24, 1932, 
in Liber 6636, folio 517, filed their petition in Fquity Cause 
No. 53,391, in which is alleged the order of foreclosure en¬ 
tered on December 16, 1931, and the sale of said property 
thereunder on January 25, 1932, to James M. Baker, the 
execution and delivery of his two notes for deferred pur¬ 
chase money, one for $41,333.67 and the other for $41,333.66, 
each dated January 25, 1932, payable, respectively, in one 
and two years from their date, with interest at the rate of 
5 1 •_» ( f per annum, and the execution and delivery of 
20 a deed of trust on said property securing said notes, 
which were made payable to the order of the defend¬ 
ant National Savings and Trust Company, trustee, and 
further alleged that on March 11, 1932, the aforesaid prop- 
ertv was eonveved in fee bv said James M. Baker, widower, 
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to defendants Gilbert A. Clark and Frank B. Bryan, Jr., 
Receivers of the defendant National Benefit Life Insurance 
Company; and further allege- that the said Receivers have 
made default by not paying note No. 1 for $41,666.67 under 
said trust which became due and payable on January 25, 
1933, and by not paying the interest on the entire indebted¬ 
ness of $83,333.32, which also became due January 25, 1933, 
and petitioners pray that they be given leave tjo sell said 
Balfour Apartment House under the deed of itrust, exe¬ 
cuted on January 25, 1932, according to its tennis, and that 
upon conveyance of said property by said defendant Amer¬ 
ican Security and Trust Company, to the purchaser at such 
sale, or to his assigns, the said Receivers be (authorized 
and directed to deliver possession of said property to such 
purchaser, or to his assigns and to account for rents accru¬ 
ing after the date of sale which mav be collected bv said 
Receivers, or by their agents, and further praying that net 
rents collected bv the Receivers or bv their agents from 
the date of the filing of said petition to date or such sale 
be held by the Receivers to await the further order of the 
Court. • | 

The plaintiff is informed and believes that a rule issued 
on said petition against the defendant Receivers. The 
plaintiff says that neither he the plaintiff nor defendant 
R. G. Vaughn nor Ward F. Derrickson, Trustees, Hvere made 
parties to said last mentioned foreclosure proceedings. 


he there¬ 
in eceivers 
, in which 


16. The plaintiff is informed and believes andj 
fore avers that on April 25, 1933, the defendant 
filed their answer to said rule and to said petition 
tliev set forth, among other things, that thev admit that 
on December 16, 1931, an order was entered in Hquity No. 
53,391, authorizing the aforesaid foreclosure s;ile of the 
Balfour Apartment House and that no objection to said 
order was made by the then Receiver pendente lijtc to said 
order, and said Receivers further set forth tliajt at such 
auction sale on January 25, 1932, the property was bid in 
for $125,000.00 by James M. Baker, who made said bid 
“as the agent of the Receiver pendente lite of the National 
Benefit Life Insurance Company and he was well known 
to all parties as the bidder for said Receiver.” The 
21 said answer of the Receivers further recites the 
aforesaid order of court entered on January 25, 
1932, authorizing and instructing the said Receiver pen¬ 
dente lite to bid in said property through an agent for 
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$125,000.00, if no higher bid was received; that said Re¬ 
ceivers state that at said auction sale the Receiver pen¬ 
dente lite through his agent, purchased said property for 
$125,000.00, and that the terms of said sale, were one-third 
of the purchase money in cash, and balance in two equal 
installments, payable in one and two years with interest 
at 5V£>% per annum, interest payable semi-annually, and 
that the one-third of the said bid or purchase money was 
paid by the Temporary Receiver out of the funds of the 
National Benefit Life Insurance Company, but the said 
Receivers sav that thev are without knowledge of the exe- 

cution and deliverv of the two notes bv the said James 

• • 

M. Baker •on January 25, 1932, j)ayable to the order of 
National Benefit Life Insurance Company, or the amounts 
thereof or the dates of payment, but state that the amount 
set forth in the petition of the said National Savings and 
Trust Company and American Security and Trust Com¬ 
pany represent the amounts under the terms of the sale 
and that the interest and dates of payment alleged are in 
accordance with the terms of sale. The Receivers admit 
that on March 11, 1932, said James M. Baker conveyed said 
property to them in their capacity as Receivers, and they 
also admit that they have not paid the principal of tin* 
note of $4Lf)b(U)7 and have not paid any semi-annual inter¬ 
est on anv indebtedness of $S3,333.33, and that thev have 
no knowledge of the terms of the deed of trust referred 
to in said petition. The said Receivers further allege that 
shortly after their appointment as Receivers on February 
29, 1932, they learned the matters of record in Kquity cause 
No. 53,391 relating to the Balfour Apartments and partic¬ 
ularly learned of the petition of the Receiver pendente lite 
and of the order authorizing and directing the said Teni- 
porary Receiver to select some person to bid on tin* said 
property at said sale: that said Receivers have no knowl¬ 
edge concerning the details of compliance with said order 
including the giving of bond by said purchaser or other 
matters authorized and directed therein; that said Receiv¬ 
ers also learned that said sale had been held upon the peti¬ 
tion of the National Savings and Trust Company and Amer¬ 
ican Security and Trust Company; that from the 
22 records of the Insurance Company, the Receivers 
aver that they learned that the cash payment for said 
property came from the funds of the National Benefit Life 
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Insurance Company, and upon information and belief, the 
Receivers aver that a check for $5,000 drawn to cash was 
exchanged at the Washington Loan & Trust Company for 
a cashier's check payable to James M. Baker who paid the 
trustees as a cash payment on the purchase of the Bal¬ 
four Apartments at the auction sale on Januarjy 26, 1932; 
that said Receivers aver that they are advised and believe 
that said disbursement of $5,000 from funds of jsaid Insur¬ 
ance Company was made by the Temporary Receiver act¬ 
ing in compliance with orders of this Court \ that said 
Receivers further aver that the balance paid in cash at the 
time of said sale came from the funds of said! Insurance 
Company by payment of check Xo. 6395 drawn onj the Wash¬ 
ington Loan & Trust Company by Daniel C. Roper, Re¬ 
ceiver, in the sum of $36,945.75 payable to tlq* order of 
Columbia Title and Insurance Company; said! Receivers 
also aver that being advised of the disbursement of said 
funds of the company and under the orders of pourt, said 
Receivers aver that they asked said James Baker to 
give deed conveying said property to them andj that they 
have received a conveyance conveying said property to 
them in their capacity as Receivers, which wasj done and 
the said deed was duly recorded; that said Receivers have 
proceeded to operate said property and have had it ap¬ 
praised; that said Receivers further aver that the indebted¬ 
ness now alleged to be due on said property is substantially 
the same as heretofore existed at the time of the! first peti¬ 
tion bv said trustees; that since Januarv, ;1932, the 
persons holding obligations of the National Benefit Life 
Insurance Company secured by said property! have re¬ 
ceived the sum of $41,666.67 of the funds of saidj insolvent 
company in payment of curtail of the obligation!; that the 
property was by said trustees advertised for sjale under 
very harsh terms in view of the economic situation in Jan¬ 
uary, 1932, and particularly in view of the present situa¬ 
tion; that said Receivers are willing if time bd given to 
attempt to re-finance said property or otherwise follow the 
instructions of the Court; that there is a further payment 
of $41,666.67 due; that the property has been jippraised 
at a valuation of $100,000; that there appears to be a pres¬ 
ent equity which should belong to the National Bene- 
23 tit Life Insurance Company; that said Receivers 
believe that an immediate sale of said property would 
be inequitable and respectfully inform the Court that, in 
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their opinion, it would he impossible at this time to secure 
a bid for the property of the size and value of the Balfour 
Apartments and that to grant the prayers of the interven¬ 
ing petitioners would he unnecessarily harsh on the Insur¬ 
ance Company and on said Receivers, who have been fol¬ 
lowing the orders of the Court with reference to said prop¬ 
erty: and said Receivers prayed that the rule issued against 
them and the said petition by the Interveners he dismissed, 
and that the Court instruct tin* Receivers concerning the 
policy to he followed by them with reference to the Balfour 
Apartments. The Receivers annexed to their answer a 
schedule showing that said Apartment House has 38 apart¬ 
ments, all are rented at $2,170.00 per month, or a gross 
annual rental of $20,040, and that from February, 1932, to 
March, 1933, the following amounts wore expended on the 
Balfour Apartments, namely: improvement, $4,773.90; re¬ 
pairs, $1,702.09. light, heat and power, $3,829.87 supplies, 
$505.12, advertisement and telephone, $155.99, wages, 
$2,899.40, commissions, $1,274.05, license and water rent, 
$377.03, meter department $270.00, total, $15,908.05. 

17. That neither the plaintiff nor said Vaughn nor said 
Derrickson, Trustees is not made a party to the pending 
application by defendants American Security and Trust 
Company and National Savings and Trust Company, pray¬ 
ing for a decree to foreclose under deed of trust on said 
property, dated January 25, 1932, nor was the plaintiff or 
said Vaughn or Derrickson Trustees, notified of the pend¬ 
ency thereof, and they are not before the Court, either 
personally, or by counsel at any hearing upon the said 
pending application to foreclose said deed of trust upon 
said property. 

18. The plaintiff says that in July, 1933, he learned that 
on to wit: May —, 1933, the petition filed March 31, 1933 
by National Savings and Trust Company, Trustee, and 
American Security and Trust Company for leave to fore¬ 
close under said deed of trust, dated January 25, 1932, on 
the said Balfour Apartment, the rule to show cause and 
the answer of the Receivers thereto, came on to be heard 


by the Court, and the Court entered an order on May 31, 
1933, continuing the hearing to Julv 31, 1933 and 
24 directing the Receivers in the meantime to pay to 
the American Security and Trust Company the net 
rentals collected from the property; and that the court 
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filed a memorandum opinion, setting forth, aijnong other 
things, that in deciding to give the Receivers th|e extension 
of sixty (60) days, which they requested, the Trust Com¬ 
pany would be entitled to the order permitting the fore¬ 
closure upon the expiration of said sixty (00) djiys, unless, 
in the meantime, the Receivers pay all overdue taxes, all 
overdue interest on the notes including the sjemi-annual 
interest due on Januarv 25, 1933, and the siemi-annual 
interest which will become due on Julv 25, 1933,land a sub- 
stantial payment on the note of $41,666.67, which became 
due on January 25, 1923, so that the Trust Company may 
be protected in its lien with a reasonable piargin of 
securit v. 

19. The plaintiff says that he is legally advised and be¬ 
lieves and he therefore avers and savs that the sale at 

* 

public auction on January 25, 1932, by the defendant Na¬ 
tional Savings and Trust Company, trustee, of | the afore¬ 
said described real estate to an agent of the Temporary 
Receiver, as aforesaid, and the conveyance of tjitle in fee 
simple to said agent, and the subsequent conveyance by 
deed in fee, dated March 11, 1932, by said agjent of the 
Temporary Receiver, to the defendants Gilbertj A. Clark 
and Frank B. Bryan, Jr., Receivers of the National Benefit 
Life Insurance Company, the entire cash consideration to 
re-acquire the fee simple title to said property having been 
furnished from the funds of said Insurance !Company, 
neither the plaintiff nor said Vaughn or said Derrickson, 
Trustees being parties to said proceedings, did not have 
the effect to extinguish or release the lien of the deed of 
trust on said Balfour Apartment House, from Isadora N. 
Smith to R. G. Vaughn and Ward F. Derricksonj, trustees, 
bearing date July 26, 1927, recorded August lj, 1927, in 
Liber 5922, folio 253, the Land Records of the district of 
Columbia, securing the indebtedness therein set) forth, to 
wit: $50,000.00, with interest, as hereinbefore jset forth, 
reduced by reason of installment payments to tljie sum of 
$32,500.00 with interest from February 1, 1931, j as afore¬ 
said but the plaintiff is further legally adjvised and 
25 believes and he therefore avers and savs that bv 

%/ I %/ 

reason of the facts set forth in this Bill of Com¬ 
plaint surrounding and relative to the displacement of the 
aforesaid deed of trust of $125,000.00 by and through the 
steps taken by the defendant, National Savings And Trust 
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Company, trustee under said deed of trust from Daniel R. 
lludines and liis wife, Emma S. Hutlines, dated August 17, 
1925, recorded August 19, 1925, in Liber 5593, folio 37 and 
the steps taken by tin* then owner in fee of said property, 
through its Temporary Receiver, as aforesaid, operated 
and resulted in making said deed of trust dated July 2d, 
1927, recorded August 1, 1927, in Liber 5922, folio 253 
(original amount $50,000) which secures the indebtedness 
the balance of which is $32,500.00, with interest, as afore¬ 
said, a first lien deed of trust on the said Balfour Apart¬ 
ment House, and that, in equity, the balance of said in¬ 
debtedness, namely, $32,500.00 with interest as aforesaid, 
should by decree to be entered in this cause be declared 
adjudged, and decreed to be a first lien deed of trust upon 
said real estate. 

20. The plaintiff says that the aforesaid deferred pur¬ 
chase 4 money note of which the aforesaid Isadora X. Smith 
is the maker and of which the plaintiff, Daniel R. lluffines 
is payee, owner and holder, dated August 1, 1927, original 
amount $50,000.00 upon which there is overdue a balance 
of $32,500.00 with iVf interest (which is secured by deed 
of trust dated July 20, 1927, recorded August 1, 1927, in 
Liber 5922, folio 253, of the Land Records of this District) 
provides for a payment of $2,500 on the first day of each 
and every sixth month after its date until paid; together 
with interest thereon at the rate of 6 f /< per annum until 
paid, payable at the maturity of each semi-annual install¬ 
ment due as aforesaid on the amount then paid, and also 
semi-annually on the unpaid balance of the principal sum, 
which said note is described in said Deed of Trust; and 
said Deed of Trust, which is in the usual form, provides, 
among other things, that, upon any default being made in 
payment of said promissory note or any installment of 
principal or interest thereon, or on any renewal or exten¬ 
sion thereof, when as the same shall become due and pay¬ 
able, or ui)on any default in payment, when due of 
2(5 any tax or assessment, general or special, at the 
date of said Trust or thereafter assessed against 
said land and premises, or any part thereof, while said 
trust exists, or upon any default in keeping while said 
Trust exists, a lire insurance on the buildings on said land, 
in an amount in the name, and to the satisfaction of the 
Trustees shall sell the aforesaid land and premises and 
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improvements, at public auction, at sucli timp and place, 
upon such terms and conditions and after such previous 
public notice with such postponement of sale pr resale as 
to the Trustees thereunder, or substituted Trustee, shall 
seem best for the interest of all parties concerned; and 
(tlie terms of sale being complied with) shall convey in fee 
to and at the cost of the purchaser, and shall apply the 
proceeds of sale (after paying all expenses of sale, all taxes 
and assessments, thereon due) and a Trustees commis¬ 
sion of 5% in the gross amount of sale's) to t|lie payment 
of said note, and the interest thereon to date jof payment 
(it being agreed that the said note shall, upoju such sale 
being made before the maturitv of said note, of before the 
maturity of any renewal or extension therejof, be and 
become immediately due and payable, at the | election of 
the holder thereof) paying over the surplus, if! any, to the 
said Isadora X. Smith, and her heirs or assignjs, upon the 
surrender and delivery to the purchaser, his, her or their 
heirs or assigns, of the possession of the premises as afore¬ 
said sold and conveyed, less the expense, if any, of obtain¬ 
ing possession thereof. 

The Plaintiff says that there are four (4) spini-annual 
installment payments of $2,500.00, now overdue and 
unpaid, and there is now overdue and unpaid interest, from 
February 1, 1931, that no part of either the sajid overdue 
semi-annual installments or any part of said jmentioned 
interest has been paid; that only $17,500.00 had! been paid 
on said principal of said indebtedness has ever (been paid, 
which leaves a balance of $32,500.00 now overdue and 
unpaid, together with interest, according to th$ terms of 
said note and said Deed of Trust. 

21. The plaintiff is informed and believes and he there¬ 
fore avers that general taxes for one-half yeajr 1932, in 
the sum of $1,622.22, together with interest and penalties 
and advertising and also general taxes for the year 1933, 
in the sum of $2,636.66 with interest, are overdue and un¬ 
paid: and that the property was sold on January 17, 1933, 
to the District of Columbia for default in payment of half- 
vear of 1932 taxes. 
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The plaintiff is informed and believes and lie therefore 
avers that in 1932 the said property was assessed for 
27 taxes. Land $68,873.00, Improvements $122,000.00, 
total, $190,873; and assessed in 1933, Land $55,098.00, 
Improvements, $100,000.00, total $155,098. 

22. The plaintiff says that it is highly important in the 
protection of the rights and interest of the plaintiff, and 
all parties in interest in the subject matter disclosed by 
this Bill of Complaint, that a temporary Receiver or Re¬ 
ceivers be appointed, to serve during the pendency of this 
suit or until the further order of this Court, with autlior- 
itv to lie vested in said Receiver or Receivers to manage, 
control and operate the said Balfour Apartment House, 
and collect tliei rentals to be derived therefrom and make 

the necessarv disbursements out of the income to be derived 
% 

from said property in order to operate said property, and 
also to pay the overdue and current taxes levied against 
said property. 

23. That plaintiff may have a temporary restraining 
order and or injunction restraining and enjoining the de¬ 
fendants American Security and Trust Company as Trus¬ 
tee, and or in! its own right, and National Savings and 
Trust Company, as Trustee, and/or in its own right, from 
selling or attempting to sell, until the further order of this 
Court, the aforesaid Lot 1, in Square 175 and part Lot 23, 
in Square 175, improved by the Balfour Apartment House, 
under the aforesaid Deed of Trust dated January 25, 1932, 
recorded Februarv 24, 1932, in Liber 6636, folio 517, as 
aforesaid. 

24. That in view of the defaults on the part of the de¬ 
fendants Gilbert A. Clark and Frank B. Bryan, Jr., Re¬ 
ceivers of National Benefit Life Insurance — in not paying 
the principal and or installment payments on the balance, 
to wit: $32,500.00 of the note owned by the plaintiff, and 
secured bv the aforesaid deed of trust dated Julv 20', 1927, 
recorded August 1, 1927, in Liber 5922, folio 253, as afore¬ 
said, and by reason of the non-payment of taxes levied 
against said real estate, a decree should be entered herein 
decreeing that the deed of trust to R. G. Vaughn and Ward 
F. Derrickson, Trustees, to be a senior or first lien deed 
of trust on the said Balfour Apartment House, and author¬ 
izing and directing the defendants, R. G. Vaughn and Ward 
F. Derrickson, Trustees, under said last mentioned deed 
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of trust, to sell said real estate at public auction pursuant 
to and under the terms of said deed of trust, and out of the 
proceeds to be derived therefrom, after the payment of 
the balance, to wit: $32,500.00, with interest thereon 
28 as aforesaid, overdue thereunder, unto the plaintiff, 
the party secured thereby, after first paying the 
costs and expenses of such sale according to the, terms and 
provisions of said deed of trust. 

25. The plaintiff is informed and believes, an<|l therefore 
avers and says that shortly prior to the aforesaid appoint¬ 
ment and qualification of the Temporary Receiver of the 
defendant, National Benefit Life Insurance Company, on, 
to wit: September 9, 1931, certain negotiations Were being 
carried on between the defendant National Benefit Life 
Insurance Company, the then owner of the saicj property, 
and the defendant, American Security & Trust | Company, 
the then holder and owner of the said notes of ^125,000.00 
under the aforesaid deed of trust, dated August 17, 1025, 
recorded August 10, 1025, in Liber 5593, folio "j>7, of said 
Land Records, to arrange for the extension or renewal of 
the time of the payment of said notes of $125,p00.00 and 
that also, after the qualification of the said Temporary Re¬ 
ceiver, and prior to the date of the foreclosure decree dated 
December 16, 1931, and before the sale as afqresaid, so 
your plaintiff is informed and believes and therefore avers 
and says, such negotiations for such extension or renewal 
of the time of payment of the aforesaid notes jwere con¬ 
tinued between the Temporary Receiver and th|e said de¬ 
fendant American Security & Trust Company, j fully dis¬ 
cover in its answer to this Bill of Complaint, otj what the 
aforesaid negotiations consisted, also the terms ^nid condi¬ 
tions at any time prior to the aforesaid decree <j)f foreclo¬ 
sure or prior to the aforesaid auction sale of the fa id prop¬ 
erty on January 25, 1932, required by the American Se¬ 
curity & Trust Company in order to obtain an extension or 
renewal of said notes, and that the said American Security 
& Trust Company also fully discover in its answer hereto the 
contenls of all letters, if any, which were written by the 
American Security & Trust Company, or any of jts officers 
or agents, in respect to the proposed terms or conditions of 
said company relating to the extension or renewal of time 
of payment of said note, and also fully discover in its answer 
hereto if the American Security & Trust Compaiiy did not 
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express its willingness, prior to the said auction sale on 
January 25, 1932, to enter into an agreement to extend the 
time of the payment or renewal of the said notes of $125,- 
000.00, or a part thereof. 

26. The plaintiff is legally advised and believes, and 
therefore avers and says that inasmuch as the plaintiff, as 
the owner of theinoto dated August 1, 1927, under the deed 
of trust dated July 26, 1927, recorded August 1, 1927, in 
Liber 5922, folio 253 of said Land Records, was not 
29 made a party to the aforesaid foreclosure proceed¬ 
ings filed bv the defendants, American Securitv & 
Trust Company and the National Savings & Trust Com¬ 
pany, as trustee, as Interveners in Equity cause No. 53,391, 
under the deed of trust from Daniel R. Iluffines and wife, 
to said National Savings & Trust Company, trustee, secur¬ 
ing the defendant American Security & Trust Company, 
dated August 17, 1925, recorded August 19, 1925, in Libor 
5593, folio 37, of said Land Records, and inasmuch as the 
decree of foreclosure of said last mentioned deed of trust 
entered on December 16, 1931, was without notice to the 
plaintiff, who was and is the owner of the note secured 
under deed of trust dated July 26, 1927, recorded August 
1, 11^27, in Liber 5922, folio 253, tin* plaintiff was not and 
is not bound by said proceedings in foreclosure or by said 
decree thereunder had, and the plaintiff's rights as owner 
of the said note under the said deed of trust held bv him and 
the said deed of trust held by the plaintiff under said trust 
as aforesaid was not and is not foreclosed or extinguished; 
and the plaintiff is legally advised and believes and lie 

therefore avers and savs that the conveyance of the said 

• • 

property by the defendant National Savings A' Trust Com¬ 
pany, trustee, to the agent of the Temporary Receiver of 
defendant National Benefit Life Insurance Company, and 
the conveyance thereafter of said property by said agent 
of the Temporary Receiver to the permanent Receivers of 
said defendant National Benefit Life Insurance Company, 
operated to and did exhaust all of the powers of the de¬ 
fendant National Savings Trust Company, as trustee 
under the said deed of trust dated August 17, 1925, 
recorded August 19, 1925, in Liber 5593, folio 37, of the 
sum of $125,000.00, and further, that by the receipt from 
the Temporary Receiver of defendant National Benefit 
Life Insurance Company, out of the funds of that com- 
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pany, of one-third of the purchase money, to wit \ $41,(>66.66 
in cash, and the two notes, one for $41,(3(56.67 and the other 
for $41,666.66, balance of said purchase money, *jll of which 
were according to the terms of said sale bv said National 
Savings & Trust Company, in connection with its co-de¬ 
fendant, American Security & Trust Company as afore¬ 
said, the latter being the owner and holder of the notes of 
$125,000.00 under the said trust foreclosed, satisfied the re¬ 
quirements of the said foreclosure sale dated December 16, 
1931, to which proceedings in foreclosure the defendants 
American Security & Trust Company, National (Savings & 
Trust Company, trustee, the Temporary Receiver of de¬ 
fendant National Benefit Life Insurance Company, and the 
said Insurance Company, owner of said property in fee, 
were all parties, and all of whom are, jtherefore, 
30 bound by such foreclosure proceedings and the 
decree entered thereunder, and the plaintiff is not 
bound thereby; and the plaintiff is legally advised and be¬ 
lieves, and he therefore avers and says that by reason of 
the premises, the aforesaid deed of trust of $125,000.00, 
involved in said foreclosure proceedings, was and is ex¬ 
tinguished; and the plaintiff is legally advised and believes 
and he therefore avers and savs that bv reason of the 
aforesaid conveyance in fee by tin* defendant National Sav¬ 
ings & Trust Company, trustee, as aforesaid, to (the agent 
of the Temporary Receiver of defendant National Benefit 
Life Insurance Company and the conveyance in fbe of said 
property to the defendants Gilbert A. Clark and jFrank B. 
Bryan, Jr., permanent Receivers of defendant j National 
Benefit Life Insurance Company, in order that sqid Insur¬ 
ance Company, the owner of the said property before the 
said sale might re-acquire the said property in fee, by way 
of a sale so-called, without making the plaintiff aj party to 
such proceedings in foreclosure, operated in equity to make 
the said deed of trust dated July 26, 1927, recorded August 
1, 1927, in Liber 5922, folio 255, and the balance <pf the in¬ 
debtedness, to wit; $32,500.00 with interest thbreon as 
aforesaid, owned and held by the plaintiff, a seniojr or first 
deed of trust upon said property described in sjaid deed 
of trust and in this Bill of Complaint, in point of time to 
the aforesaid deed of trust from James M. Baker, jvidower, 
to the defendant American Security & Trust Company, 
trustee, securing the defendant National Savings j& Trust 
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Company, for $83,333.33, dated January 25, 1932, recorded 
February 24, 1932, in Liber 6(>36, folio 517, of said Land 
Records. 

Wherefore, tlie premises considered, the plaintiff prays: 

1. That an order mav be entered herein granting leave 
to the plaintiff to file this, his Bill of Complaint, against 
each and all of the parties named as defendants in the cap¬ 
tion of this Bill. 

2. That the United States writ of subpoena may issue 
herein to the defendants American Securitv Trust Com- 
pany, corporation, in its own right, and as Trustee, Na¬ 
tional Savings & Trust Company, corporation, in its own 
right, and as trustee, National Benefit Life Insurance Com¬ 
pany, corporation, Gilbert A. Clark and Frank B. Bryan, 
Jr., as Receivers of National Benefit Life Insurance Com¬ 
pany, corporation, G. R. Vaughn and Ward F. Derrickson, 
as trustees, and each of them, requiring each of the defend¬ 
ants to answer, on a day certain to be set forth in said sub¬ 
poena, the exigency of this Bill of Complaint. 

3. That a Temporary Receiver or Receivers may 
31 be appointed in this cause, to serve during the pend¬ 
ency of this cause, or until the further order of the 
Court, with full power and authority to be vested in said 
Receiver or Receivers, so to bo appointed, to manage, con¬ 
trol and operate the said real estate known as Lot 1, in 
Square 175, and part of Lot 23. in said square 175, im¬ 
proved by the Balfour Apartment House, and more par¬ 
ticularly described in the body of this Bill of Complaint, 
and particularly to collect all rentals and any and all in¬ 
come to be derived from said property, and to make the 
nocessarv disbursements out of the said income from said 
property, and also to pay overdue and current taxes levied 
against the said property, and also all maintenance charges 
and expenses in order to operate and protect the said prop¬ 
erty during the pendency of this cause. 

3. That a temporary restraining order and or injunction 
may be entered in this cause, restraining and enjoining the 
defendants American Security Trust Company as trus¬ 
tee and or in its own right, and National Savings & Trust 
Company, as trustee and or in its own right, from selling 
or attempting to sell the aforesaid land and premises, im- 
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proved by tlie Balfour Apartment House, knowp as Lot 1, 
in square 175, and part of Lot 23, in square 1?4, as afore¬ 
said, under the aforesaid Deed of Trust, dated January 25, 
1932, recorded February 24, 1932, in Liber (5G36|, folio 517, 
as described in the body of this Bill of Complaint. 

4. That the defendant American Security & Trust Com- 

• i 

pany, in its own right and/or trustee, discover fully in its 
answer to this Bill, and at the hearing of this 1 ,cause, the 
nature and description of the negotiations carried on by 
it with the defendant National Benefit Life Insurance Com¬ 
pany, prior to the appointment of a temporary Receiver 
for said company, in regard to the proposed extension or 
renewal of the time of the notes of $125,000.00, or any part 
thereof, under deed of trust from Daniel R. Hiiiffines and 
wife, to National Savings & Trust Company, trustee, dated 
August 17, 1925, recorded August 19, 1925, in l|iber 5593, 
folio 37, of the Land Records of this District, op the Bal¬ 
four Apartment House, and also, the nature of tile negotia¬ 
tions conducted by the temporary Receiver, after! his quali¬ 
fications, with said defendant American Security & Trust 
Company, for such extension or renewal of sjiid notes, 
and also the terms and conditions proposed by said Ameri¬ 
can Security & Trust Company, if any, with Respect to 
such extension or renewal of said notes at any time prior 
to, or during the pendency of the foreclosure proceedings 

carried on bv defendants American Security & Trust Com- 
• * 

pany and National Savings & Trust Company, tjrustee, in 
Equity Cause No. 53,391, or prior to the auction of said 
property under the decree of foreclosure enterejd in said 
cause, and also fullv discover what terms! and con- 
32 ditions, if any, were required by said American Se¬ 
curity & Trust Company in order to extendi or renew 
said notes of $125,000.00, or any part thereof, and! to whom 
such information was disclosed, and also fullv discover in 

. * i 

its answer hereto and in the hearing of this cause!, the con¬ 
tents of all letters, if any, which were written by defendant 
American Security & Trust Company, or any of i^s officers 
or agents, in respect to the proposed terms and conditions 
of the American Security & Trust Company, as the owner 
and holder of the notes of $125,000.00 under said deed of 
trust, and also discover in its answer hereto ai)d in the 
hearing hereof, if the said American Security |& Trust 
Company did not express its willingness, prior to the said 
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auction sale on Januarv 25, 1932, to enter into an agree- 
nient to extend the time of the payment of the said notes 
of $125,000.00, or a part thereof, and if so to set forth the 
terms and conditions required by said owner and holder 
of said notes. 

5. That a final decree he entered in this cause declaring, 
adjudging and decreeing the deed of trust on said Lot 1, 
in square 175. and part of Lot 23, in said square improved 
by the Balfour Apartment House, and more particularlv 
described in this Bill of Complaint, from Isadora X. 
Smith to defendants R. (J. Vaughn and Ward F. Derrick - 
son, trustees, da ! ted duly 2b, 1927, recorded August 1, 1927, 
in Libor 5922. folio 253, of the Land Records of the Dis¬ 
trict of Columbia, and the unpaid balance of $32,500.00 
with interest at the rate of 6G per annum until paid, from 
February 1, 1931. is a first or senior lien deed of trust upon 
the aforesaid real estate, and that the defendants R. G. 
Vaughn and Ward F. Derrickson, trustees under said last 
mentioned deed 1 of trust, be authorized and directed to sell 
at public auction the said described real estate improved 
by said Balfour Apartment House, pursuant to and under 
the terms of said deed of trust, and that out of the proceeds 
of sale, after thb payment of all costs and expenses of sale 
and trustees’ commissions, the unpaid balance of the sum 
secured under said trust, to wit: $32,500 with interest as 
aforesaid be first paid to the plaintiff, the owner thereof, 
and that the surplus, if any, be paid to the owner of the 
notes secured under deed of trust dated January 25, 1932, 
recorded February 24, 1932, in Liber 6636, folio 517 of 
said Land Records. 

b. That a final decree be entered in this cause declaring, 
adjudging and decreeing that the deed of trust upon said 
real estate, from James M. Baker, widower, to defendant 
American Security & Trust Company, trustee, securing de¬ 
fendant National Savings & Trust Company, dated Janu¬ 
ary 25. 1932. recorded February 24, 1932, in Liber 
33 bb36, folio 517, of said Land Records, be declared 

and decreed to be subordinate or junior lien to that 
of the aforesaid Deed of Trust from Isadora X. Smith to 
R. G. Vaughn and Ward F. Derrickson, Trustee, dated 
July 26, 1927, recorded August 1, 1927, in Liber 5922, folio 
253, of said Land Records. And for such other and fur- 
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tlier relief as the nature of the case may require! and to the 
court mav seem meet and proper in the premise^. 

D. R. HUFFINES, 

plaintiff. 

ROBERT II. McNEILL, 

LEVI H. DAVID, j 

Attorneys for Plaintiff. 

\ 

District of Columbia, 

City of Washington, To wit: ! 

Daniel R. Huffines, being first duly sworn, says that he 
is the plaintiff named in the foregoing Bill of Complaint, 
by him subscribed, and that lie has read the saijd Bill and 
knows the contents thereof; that the statements therein 
set forth upon his personal knowledge, are true,jand those 
therein set forth upon information and belief, lje believes 
to be true. 

D. R. HUFjFINES. 

Subscribed and sworn to before me this 31st duv of Julv, 

i * • 7 


[seal.] 


SARAH E. MORRIS, 

Notary Public, D. C. 
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Rule to Shore Cause. 
Filed August 1, 1933. 


On consideration of the Bill of Complaint of t.luj plaintiff, 
Daniel R. Huffines, filed herein, and on motion of |the plain¬ 
tiff, bv his counsel, it is bv the Court this 1st dav df August, 
1933, 

Ordered that the defendants American Security and 

i * 

Trust Company, in its own right, and as trustee,! National 
Savings and Trust Company, in its own right and as trus¬ 
tee, National Benefit Life Insurance Company, Qilbert A. 
Clark and Frank B. Brvan, Jr., as receivers of the! National 
Benefit Life Insurance Company, and G. R. VaUghn and 
Ward F. Derrickson, as trustee, and each of them, be and 
they are hereby required to show cause if any orjeither of 
them can, before this Court on August 11th, 1933, at the 
hour of ten o’clock a. m., or as soon thereafter a^ counsel 

5—6123a ! 
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may be heard, why a temporary receiver, or receivers, 
should not be appointed in this cause, to serve until the 
further order of the Court to take charge of, manage, con- 
trol and operate; the Balfour Apartments House located at 
16th and U Streets, Northwest, Washington, D. C., known 
as Lot 1 in Square 17b, and part of Lot 23 in said Square, 
and more particularly described in the Bill of Complaint, as 
prayed in said Bill of Complaint. 

3b A copy of his Order, together with a copy of the 

Bill of Complaint filed in this cause shall be served 
upon each of the defendants on or before August 4th. 1933. 

JOSEPH W. COX, 

Justice. 


Served a copy of the above rule bill of complaint on 
American Securitv & Trust Co., Trustee and in its own 
right, bv serving T. S. Holland, Trust Officer, personally, 
8-1-33. 

i EDGAR C. SNYDER, 

C. S. Marshal in and for the Dist. of Columbia , 

Bv II. C. ALLEN, ' 


B. 


Deputy l . S. Marshal. 


Served a copy of the above rule & bill of complaint on 
National Benefit Life Insurance Co. by serving John T. 
Rishcr, Pres., personallv, 8-3-33. 

EDGAR C. SNYDER, 

l \ S. Marshal in and for the Dist. of Columbia, 

I Bv W. A. HUTCHERSON, 

B. 

Deputy U. S. Marshal. 

Served a copy of the above rule & Bill of complaint on 
Ward F. Derrickson, Trustee, 8-2-33, personallv. 

EDGAR C. SNYDER, 

C. S. Marshal in and for the Dist. of Columbia. 

Bv IL C. ALLEN 
B. 

Deputy C. S. Marshal. 

Served a copy of the above rule & bill of complaint on 
National Savings & Trust Co. in its own right and as Trus- 
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too by serving Frank Stetson, Trust officer, personallv, 
8-1-33. 

EDGAR 0. SNYDjER, 

U. S. Marshal in and for the Dist. of Columbia, 

Bv II. C. ALLEN, ! 

Deputy U. S. Marshal. 

j 

Served a copy of the above rule & bill of coijn plaint on 
Gilbert A. Clark, Receiver National Benefit Life Insur¬ 
ance Co. Frank B. Bryan, Receiver National Benefit Life 
Insurance Co., each personallv, 8-3-33. 

EDGAR C. SNYDjER, 

T\ S. Marshal in and for the Dist. of Columbia, 

Bv W. B. DENHAM, 

B. ^ ! 

Deputy V. S. Marshal. 
Memorandum. 

\ 

i 

August 7, 1033.—Order for appearance and acknowledg¬ 
ment of service of Rule to Show Cause and Bill of Com¬ 
plaint by R. G. Vaughn, Trustee, filed. j 

36 An sieve of Ward F. Derrickson, Trustee , to Rule and 

to Bill of Complaint. 


Filed August 8, 1933. 


The answer of Ward F. Derrickson, trustee, to the bill of 
complaint herein filed against him, respectfully shows to the 
Court as follows: 

1-26. Answering Paragraphs 1-26 inclusive, of the bill 
of complaint, this defendant admits that he is trustee under 
the deed of trust described in said bill of complaint, and 
further admits that he had no knowledge of any foreclosure 
under the deed of trust for One Hundred Twenty-fjive Thou¬ 
sand Dollars ($125,000.00), described in the bill of com¬ 
plaint. lie has no personal knowledge as to the either alle¬ 
gations contained in the bill of complaint, and far as 
they may be material, calls for strict proof thereof]. 

Further answering the bill of complaint, this defendant 
states that he is willing to abide by and take suchjaction as 


i 
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mav be directed of him bv this Honorable Court and 
* • 

37 having fully answered, this defendant prays that he 
mav be hence dismissed with his reasonable costs. 

WARD F. DERRICKSOX, 

T rust ee. 

WALTER M. BASTIAX, 

Attorney for Ward F. Derrickson, Trustee. 


District of Columbia, ss: 

Ward F. Derrickson, being first dulv sworn, on oath savs 
that he has read the foregoing answer by him subscribed as 
trustee and knows the contents thereof: that the statements 
of fact made therein on personal knowledge are true and 
those made on information and belief he believes to be true. 

WARD F. DERRICKSOX. 

Trustee. 

Subscribed anjd sworn to before me this 7th day of August, 

1933 

[seal. ] GRAXVILLE M. HUXT, 

Notary Public , in and for D. C. 

My commission expires June 30, 1937. 



Pet urn of American Security and Trust ("mu finny 
to Pule Issued Auyust 1 , 1933, and Motion to Dis¬ 
miss Bill of Complaint. 


Filed August 34, 1933. 

* ****** 

Xow comes the defendant, American Security and Trust 
Company, in its own right and as trustee under deed of 
trust dated January 25, 1932, mentioned in the bill of com¬ 
plaint in the above entitled cause, and makes this return to 
the rule issued herein on August 1st, 1933, requiring said 
defendant to show cause why a temporary receiver should 
not be appointed to take charge of, manage, control and 
operate the Balfour Apartment House therein described, 
and moves the Court to dismiss the bill of complaint herein 
upon the grounds hereinafter stated: 

1. Said Balfour Apartment House is now and has been 

for more than a vear in the custodv and under the control 

» • 

of Gilbert A. Clark and Frank B. Bryan, Jr., Receivers ap¬ 
pointed by decree entered by this Court on or about Feb- 
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ruarv 29th, 1932, in the ease of John Randolph i’inkett vs. 
The National Benefit Life Insurance Company, Equity 
Cause No. 53,391, and said Clark and Bryan, Receivers, are 
operating and managing said property under 'the super¬ 
vision of this Court in said Equity Cause jNo. 53,391. 

39 2. The plaintiff, Daniel R. Huffines, has) not inter¬ 
vened in said Equity Cause No. 53,391; lias not ob¬ 
tained permission therein to bring this suit, Eqjiity Cause 
No. 56,009, against said Clark and Bryan, Receivers, and 
has not alleged any sufficient reason for ousting! the Court 
of jurisdiction of said property in Equity Cause Ko. 53,391, 
or any sufficient reason for removing said property from 
the custodv and control of said Clark and Brvan, Receivers. 

3. The bill of complaint herein does not state ja cause of 
action entitling the plaintiff to the relief prayed,! or to any 
relief, as against this defendant, or as against <jmy of the 
defendants herein. 

4. The sale of said property on January 25, 11(32, by the 
National Savings and Trust Company, Trustee, jwas not a 
Court sale pursuant to a “decree of foreclosure 7 ' in Equity 
Cause No. 53,391, as alleged as a conclusion of lajv in para¬ 
graph 14(d) of the bill of complaint herein, but,! as shown 
by the allegations of fact in the bill, was a sale under the 
deed of trust . dated August 17th, 1925, therein liientioned, 
with leave of Court first had and obtained in Eqility Cause 
No. 53,391, and there was, therefore, no obligation or duty 
upon the part of this defendant to give notice of such sale 
to plaintiff, Daniel R. Huffines, or to make said Jluffines a 
party to said Equity Cause No. 53,391. 

5. Said proposed sale on January 14, 1932, wah publicly 
advertised on many different days from Decembeij* 19, 1931, 
to Januarv 14, 1932, inclusive, in the Evening Star news- 
paper and, upon failure of the purchaser at saijd sale to 
make the required deposit, the proposed re-sale oil January 
25, 1932, was similarly advertised daily, except} Sunday, 

from January 18th to 25th, 1932, inclusive. |By letter 

40 of this defendant, dated December 21, )931, ad¬ 
dressed to Daniel R. Huffines, Greensboro, North 

Carolina, said Huffines was given due notice of | the pro¬ 
posed sale on January 14, 1932; by letter of this defendant, 
dated January 18, 1932, addressed in the same \yay, said 
Huffines was duly notified of said re-sale on January 25, 
1932. Similar notices were sent by this defendant} by mail, 
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shortly prior to said sale, to said Huffines’ attorneys, 
Brooks, Parker, Smith & Wharton, Greensboro, North 
Carolina, with ■ whom defendant had been corresponding 
concerning the matter, and by letter dated February 20, 
1932, addressed to this defendant, L. M. Johnson, Assistant 
Treasurer of the Jefferson Standard Life Insurance Com¬ 
pany, Greensboro, North Carolina, stating that he was 
writing on behalf of said Huffines, acknowledged receipt 
of notice that the property was to be sold on January 25th, 
1932, but this defendant is advised, believes and. there¬ 
fore, avers that said Huffines took no action to protect his 
interest, if any, in said property. 

(>. Said Huffines has been guilty of laches in failing to 

attack in anv wav the validity of said sale on Januarv 25, 
• • • • 

1932, until the filing of the bill of complaint herein on 
August 1st, 1933, and has failed to offer any excuse for said 
laches, while, in the meantime, the validity of said sale has 
been recognized by the other parties in interest and action 
lias been taken changing the positions of said parties with 
respect to said property. 

7. Said sale on January 25, 1932, was in all respects valid 
and binding upon all parties in interest, including plaintiff 
Huffines, and the bill of complaint contains no allegations 
of fact, which, if true, afford anv basis for setting aside 
said sale or granting the relief prayed in the bill. 

41 Wherefore, this defendant prays that the plain¬ 

tiff's application to have a temporary receiver ap¬ 
pointed in this cause to take charge of, manage, control and 
operate said Balfour Apartment House property, be denied 
and that this return In* considered by tin* Court as a motion 
to dismiss the hill of complaint herein upon the grounds 
above stated. 

[seal. 1 A. H. S. AMERICAN SECURITY AND 

TRUST COMPANY, 

By HOWARD MORAN, 

Its Vice President. 

McKENNEY. FLANNERY & (’RAICHILL, 

BvG. B. CRAIG HILL, 

Attorneys for Said Defendant. 

District of Columbia, 

I do solemnly swear that I have read the foregoing re¬ 
turn bv me subscribed as \ ice President ot the defendant, 
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American Security and Trust Company, and jl know the 
contents thereof; that the facts therein stated! of my per¬ 
sonal knowledge are true and those stated uppn informa- 
lion and belief, 1 believe to be true. 

HOWARD jMORAN. 

Subscribed and sworn to before me this ^4th day of 
August, 1933. 

[skal.1 LINNAEUS T. SAVAGE, 

Notary Public, D. C. 

I 

My commission expires Dec. 13, 1935. 

42 Return of the Defendant, National Savings and 
Trust Company, to Rule Issued August 1, 1933, 
and Motion to Dismiss. 


Filed August 24, 1933. 


* 


* 


* 


The defendant, National Savings and Trust Company, 
in its own right and as Trustee under deed of trust dated 
August 17th, 1925, mentioned in the bill of| complaint 
herein, for its return to the rule issued herein,on August 
1st, 1933, to show cause why a temporary receiver should 
not be appointed to take charge of, manage, cjontrol and 
operate the Balfour Apartment House propertyjtherein de¬ 
scribed, adopts the return filed by the American Security 
and Trust Company herein and prays that said return be 
read and considered as a part hereof. 

This defendant also moves the Court to dismiss plain¬ 
tiff's bill of complaint upon the grounds set f([>rth in the 

motion to dismiss filed bv the American Security and Trust 

* * | 

Company and, in support of said motion, thisj defendant 
relies upon the points and authorities set foi|*th on the 
statement accompanying said motion of the Anjerican Se¬ 
curity and Trust Company. 

MINOR, GATLEY & DRURY,! 

By II. PRESCOTT GATLEY, j 

Attorneys for Defendant , 
National Savings cO Trust Company. 
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43 Motion of Defendants, the National Benefit Life In- 
snranee Company, a Corporation, and Gilbert A. 
Clark and Frank ; />. Bryan, Jr., Receivers of the 
National Benefit Life Insurance Company, a Cor¬ 
poration, to Dismiss the Bill of Complaint and to 
Discharge the Bale to Show Cause Issued Thereon. 

Filed August 24, 1933. 

*###*** 


Now come the defendant The National Benefit Life In¬ 
surance Company, a corporation, by Gilbert A. (’lark and 
Frank B. Bryan, Jr., Receivers thereof, appointed 
44 by order of this Court in Hquity cause No. 53391, 
and the defendants Gilbert A. (’lark and Frank B. 
Bryan, Jr., Receivers of The National Benefit Life Insur¬ 
ance Company, a corporation, and by the Attorneys for 
said Receiver respectfully move this Honorable Court 
to dismiss the bill of complaint filed herein, entitled: 

“Original Bill of Complaint to Declare Deed of Trust 
Dated July 20, 1927, recorded August 1, 1927, in Liber 
5922, folio 27)3. a first or senior lien Deed of Trust on Lot 
1, in square 177), and part of Lot 23, in said sepia re, im¬ 
proved by Balfour Apartment House, for Receiver, injunc¬ 
tion and Discoverv.” 

and to discharge the rule to show cause issued thereon to 
the defendants The National Benefit Life Insurance 4 Com¬ 
pany and Gilbert A. Clark and Frank B. Bryan, Jr., as 
Receivers of The National Benefit Life Insurance* Com¬ 
pany, respectively. 

For grounds, of this motion these* defendants sav: 

1: The bill of complaint does not state sufficient facts te> 
constitute a valid cause of action in equity. 

2: The bill of complaint on its face fails to disclose any 
such case as entitles plaintiff to the relief prayed. 

3: The relief prayed is inconsistent with the allegations 
of the bill of complaint, and is beyond the power of the 
Court to grant. 

4: Tin* rule to show cause directed to the defendant The 
National Benefit Life Insurance Company, and to the de¬ 
fendants Gilbert A. Clark and Frank B. Bryan, Jr., Receiv- 
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ers of The National Benefit Life Insurance Company, was 
improvidently issued, in that the bill of complaint upon 
which said rule was issued fails to disclose anV such case 

4 

as entitles plaintiff to pray, or gives this Honorable Court 
jurisdiction to grant to plaintiff, the relief sought, or any 
relief. j 

5: The bill of complaint fails to join proper and 

45 necessary parties defendant. 

6: And for other grounds apparent upon the face 
of said bill of complaint. 

JOHN E. LASKEY, I 
M. II. O’B., 

MATTHEW II. O’BRIEN, 
Attorneys for Gilbert A. (}lark and 
Frank B. Bryan, Jr., Bedeirers of 
The National Benefit Life Insur¬ 
ance Company, a Corporation. 

i 

i 

46 Answer of B. G. Vauf/hn, Trustee, to Buie and to 

Bill of Complaint. 

Filed August 28, 1933. 


The answer of R. G. Vaughn, Trustee, to {lie Bill of 
Complaint filed herein against him, and to the ljule Issued 
herein, respectfully shows to the Court as follows: 

1-26 Answering paragraphs 1 to 26, both inclusive, this 
defendant admits that he is trustee under deed of jt rust dated 
July 26th, 1927, recorded August 1, 1927, in Liber 5922, at 
folio 253 et seq. of the Land Records of tin* (District of 
Columbia, described in the Bill of Complaint, aind further 
admits that he had no knowledge of anv foreclosure under 
the deed of trust for One hundred and twenty-five thousand 
dollars ($125,000.00) dated August 17, 1925, recorded Au¬ 
gust 17, 1925, in Liber 5593, at folio 37, of the Land Rec¬ 
ords of the District of Columbia, described in fhe Bill of 
Complaint. This defendant has no personal knowledge as 
to the other allegations contained in the Bill of Complaint, 
and so far as they may be material, calls for strict proof 
thereof. ! 


6—6123 
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Furtlier answering the Bill of Complaint, this defendant 

says that he is willing to abide by and take such action as 

mav be directed bv this Honorable Court, and now ha vine: 
• • * 

fullv answered this defendant savs that he stands readv to 
* • • 

obev anv decree that mav be entered herein instructing and 
directing this Defendant with reference to his duties as 
Trustee under the aforesaid Deed of Trust. 

, R. G. VAUGHN, 

Trustee . 

47 State of North Carolina, 

County of Guilford> To wit: 

R. G. Vaughn, being first dulv sworn, on oath savs that 
lie has read the foregoing answer, bv him subscribed as 
trustee and knows the contents thereof: that the statement 
of facts therein set forth on personal knowledge are true, 
and those made on information and belief he believes the 
same to be true. 

R. G. VAUGIIN. 

Subscribed and sworn to before me this 26th day of Au¬ 
gust, 1933. 

[seal.] ROGER L. JUNG, 

Notary Public in and for Guilford County. 

My commission expires Dec. 26, 1933. 
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Me in ora u d u in 0 pi u i o u. 
Filed October 2, 1933. 


# 


After a full examination of the brief of plaintiff’s coun¬ 
sel, 1 am still of the opinion that the sale under the deed 
of trust was not a judicial sale, but a sale under the powers 
granted in the deed of trust, and therefore that notice to 
subsequent incumbrancers was not necessary. 

The motion to dismiss will be sustained. 

BAILEY. J. 


Decree Dismissing Bill. 

Filed October 9, 1933. 

* * ; * * * * # 

This cause coming on to be heard at this term upon the 
plaintiff’s bill of complaint, rule to show cause issued herein 
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on August 1, 1933, the defendants’ returns td said rule, 
and the motions of the defendants, American Sdcuritv and 
Trust Company and National Savings and Trust Company, 
each in its own right and as Trustee; of the National Bene¬ 
fit Life Insurance Company, and of Gilbert A.j Clark and 
Frank B. Bryan, Jr., to dismiss the bill of complaint, after 
argument of counsel for the respective parties and con¬ 
sideration of the briefs submitted by counsel, iSt is by the 
Court this 9th day of October, 1933, | 

Adjudged, ordered and decreed that plaintiff’s bill of 
complaint be and it is hereby finally dismissed,!with costs 
to be taxed by the Clerk in favor of defendants against 
plaintiff, and that the defendants have execution therefor. 

JENNINGS BAILjEY, 

j Justice. 
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From the foregoing decree, the plaintiff, by his 


the Court 
motion of 


counsel, notes an appeal in open court to 
of Appeals of the District of Columbia, and on 
plaintiff’s counsel, the amount of undertaking ^o operate 
for costs only, in the sum of Fifty Dollars ($50.00), or in 
lieu thereof plaintiff may deposit Fifty dollars ($50.00) in 
cash with the clerk of the Court. 

JENNINGS BAILjEY, 

5 Justice. 

i 

Memorandum. 

\ 

October 24, 1933.—Bond ($50) on appeal approved and 
filed. 
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Plaintiff's Assif/umenf of Errors. 
Filed November 9, 1933. 


The plaintiff, Daniel R. lluffines, appellant on (appeal to 
the Court of Appeals, assigns the following errors: 

1. The trial court erred in holding that tin 


sale 


on 


January 25, 1932, by defendants National Savings and 
Trust Company, as Trustee, and American Security and 
Trust Company, foreclosing Deed of Trust from Daniel 
R. lluffines and Emma S. Huffines, his wife, dated 
August 17. 1925, recorded August 19, 1925, jin Liber 
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5593, folio .*17, one of the land records of the District 
of Columbia, on all of original Lot 175, and also on 
part of Lot 25 in square 175, improved by Balfour Apart¬ 
ment. House, and more fully described in the Bill of Com¬ 
plaint, under and by authority of the decree entered by the 
Court on December 16,1931, in a certain cause entitled John 
Randolph Pinkett vs. The National Benefit Life Insurance 
Company, being Equity No. 53,391, granting leave to said 
defendants National Savings and Trust Company, Trustee, 
and American Security and Trust Company, to sell said 
real estate in accordance with the terms of said Deed of 
Trust, was not a judicial sale, but a sale under the powers 
granted in the Deed of Trust, and that notice to holder of 
junior lien upon the property was not necessary. 

2. The trial court erred in holding that the said sale on 

January 25, 1932, made bv the defendant National Savings 
• * « ' 

and Trust Company, as Trustee, under said Deed of Trust, 
dated August 17, 1925, recorded August 19, 1925, in Liber 
5593, folio 37. of the real estate involved in these proceed¬ 
ings, made under authoritv of decree of foreclosure bv the 
Court on December 16, 1931, in the case of John Randolph 
Pinkett vs. The National Benefit Life InsuranceCom- 
51 pany, being Equity No. 53,391, was not a judicial sale. 

3. The* trial court erred in holding that the sale of 

the real (‘state described in Bill of Complaint which was 

authorized bv tin* decree entered on December 16, 1931, bv 
• 7 • 

the Supreme Court of the District of Columbia, holding an 
Equity Court, in the case of John Randolph Pinkett vs. The 
National Benefit Life Insurance Company. Equity No. 
53,391, upon the direct application of National Savings and 
Trust Company, Trustee named in, and the American 
Security and Trust Company, holder of notes aggregating 
$125,000, and described in tin* Deed of Trust from Daniel R. 
Huffines, et ux, to the National Savings and Trust Company 
as Trustee, dated August 17, 1925, recorded August 19, 
1925, in Liber 5593, folio 37 of the I). C. Land Records, in 
which foreclosure proceedings the Temporary Receiver of 
National Benefit Life Insurance Company had notice and 
was a party was not a judicial sale. 

4. The trial court erred in holding that the sale on Janu¬ 
ary 25, 1932, of the real estate, involved in these proceed¬ 
ings, made by the National Savings and Trust Company, 
corporation. Trustee under the aforesaid Deed of Trust on 
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said real estate, by authority of the decree entered in equity 
cause Xo. 53,391 in the matter of the foreclosure jof the said 
Deed of Trust, which decree was entered after the submis¬ 
sion by the said National Savings and Trust Company, cor¬ 
poration, as Trustee, and also after submission by the 
American Security and Trust Company, corporation, the 
holder of the notes secured by said Deed of Trust, to the 
jurisdiction of the said Court in Equity cause No. 53,391, 
was not a judicial sale. 

5. The trial court erred in holding that because the sale 


and Trust 
d in these 


5*2 


on January 25, 1932, bv the National Savings 
• * • * 

Company, as Trustee, of the real estate involve 
proceedings, was by authority of decree of Court in the 
Receivership cause entitled Pinkett vs. The National Bene¬ 
fit Life Insurance Company, Equity 53,391, which per¬ 
mitted said sale according to the powers and tends set forth 
in the Deed of Trust recorded in Liber 5593, follio 37, the 
said sale was not a judicial sale. 

6. The trial court erred in holding that a sale of real 
estate under certain terms set forth in a Deed! °f Trust, 
which sale is made by a Trustee named in a Dec(| of Trust, 
the sale being authorized bv a decree of an Equitjy Court in 

a cause in which a Receiver of the owner of the prop¬ 
erty exists, and upon the application by s^uch Trus¬ 
tee and the holder of the notes secured bvjsaid Deed 
of Trust to foreclose tin* Deed of Trust, is not ja judicial 
sale. 

7. The trial court erred in not holding that a jsale made 
under a decree of the Supreme Court of the District of 
Columbia, in equity, which authorized a Trustee!named in 
a. Deed of Trust upon real estate to foreclose according to 
the terms and provisions of such Deed of Trust, isja judicial 
sale within the meaning of the Code T). C., relating to fore¬ 
closure of Deeds of Trusts or mortgages upon ijeal estate 
located in the District of Columbia. 

8. The trial court erred in deciding because a jdecree of 
an Equity Court in this District authorizes or permits the 
Trustee named in a Deed of Trust upon real estate located 
in this District, to sell said real estate accordijig to the 
terms of such Deed of Trust, said sale is not a judicial sale. 

9. The trial court erred in holding that even if the real 
estate involved in these proceedings was in custqdia legis, 
by its Temporary Receiver, in the case of Pinketjt vs. The 
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National Benefit Life Insurance Company, Equity Xo. 
53,391, and the sale of said real estate was authorized bv 
the decree of December 16, 1931, entered in said cause upon 
the application of The National Savings and Trust Com- 
pany, Trustee under Deed of Trust u])on said property, and 
also of American Security and Trust Company, holder of 
the notes secured under said trust, in which said foreclosure 
proceedings the Temporary Receiver also obtained a decree 
authorizing him to bid at the sale, the said sale was not a 
judicial sale. 

10. The trial court erred in not holding’ that its Tempo¬ 
rary Receiver in Equity cause Xo. 53,391, purchased the 
real estate involved in these proceedings at a judicial sale, 
although the sale was conducted bv the National Savings & 
Trust Company, Trustee under a Deed of Trust, which 
Trustee conducted said sale by authority of decree entered 
on December 16, 1931, in said Equity cause Xo. 53,391. 

11. The trial court erred in failing to distinguish between 

r. foreclosure sale of real estate, authorized bv a decree' of 

an Equity Court,, and made according to terms provided for 

in a Deed of Trust, when the- real estate is in cusfoflla Irrjis. 

bv its Receiver, and a sale made' bv a Trustee uneler a Deeel 
• • 

of Trust whe*n lhe*iv is no Receiver of the* owner e>f the real 
e'state. 

53 13. The trial court erred in holding that the* plain¬ 

tiff Daniel R. Hufline's, the' holder and owner of the* 
deferred purchase* note*, original amount $65,000 reeluced, 
by instalment payments, to $33,500.00. elateel August 1, 1937, 
and secured by Dee*d of Trust upon the* real estate* involveel 
in this case*, elated Julv 36, 1937, reeordeel August 1, 1937, in 
Liber 5933, folio;353. among the* 1). C. lanel ree*orels, was not 
entith'el t<> notice of application by National Savings ck 
Trust (5)., Trustee* nameel in a then senior Deed of Trust 
upon said real estate (elate*el August 17, 1935, reconleel Au¬ 
gust 19, 1935, in Liber 5593, folio 37) anel of application by 
American Security & Trust Company, holder of note under 
last mentioneel Deeel of Trust, which applications were 
made in the caseiof Pinkett vs. National Benefit Life Insur¬ 
ance Company, Equity 53,391, te> foreclose the then senior 
De*(*el of Trust recorded in Libor o.)95, folio 37. 

13. The trial court erred in holding that it was unneces¬ 
sary to make Daniel R. Huffines, the plaintiff in this case, 
the holder and owner of the note of $50,000.00 (reduced to 
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$32,500.00) dated August 1, 1927, secured by Deed ot* Trust 
dated July 26, 1927, recorded August 1, 1927, ini Liber 5922, 
folio 253, or to make R. (J. Vaughn and Ward IF. Derrick- 
son the Trustees under said last mentioned Ded*d of Trust 
parties to the foreclosure proceedings had and Liken by Na¬ 
tional Savings and Trust Co., Trustee under Deled of Trust 
dated August 17, 1925, recorded August 19, 1925, in Liber 
5593, folio 37, in the case of Pinkett vs. The National Benefit 
Life Insurance Company, Equity cause 53,391, Against said 
Insurance Company and its Temporary Receiver. 

14. The trial court erred in not holding that tlje decree of 
foreclosure entered December 16, 1931, in said Equity cause 
53,391, upon the application of National Savings & Trust 
Company, Trustee in Deed of Trust recorded in Liber 5593, 
folio 37, and also upon application of American Security 
and Trust Company holder of note secured by ^aid Trust, 
did not bind Daniel R. Undines, or R. G. Vaughn! and Ward 
F. Derrickson as Trustees named in Deed of Trust recorded 
in Liber 5922, folio 253. 

15. The trial court erred in not holding that tjlie foreclo¬ 
sure sale at public auction for $125,000.00 on Jhnuarv 25, 
1932, by the National Savings & Trust Companjy, Trustee 
under Deed of Trust dated August 17, 1925, recorded Au¬ 
gust 19, 1925, in Liber 5593, folio 37, securing American Se¬ 
curity & Trust Company for $125,000.00 on the jreal estate 

involved in this case, unto James M. Baker, acting as 
54 agent for the Temporary Receiver of National Bene¬ 
fit Life Insurance Company, and the conveyance in 
fee of said property to said purchaser, exhausted all of the 
powers of said National Savings & Trust Company as Trus¬ 
tee under said Deed of Trust recorded in Liber 5593, folio 
37, and that the payment of one-third of the purchase 
money, to wit: $41,666.66 by the said purchaser and the exe¬ 
cution and delivery by said purchaser of the deferred pur¬ 
chase money notes, to wit: one for $41,666.66 ami tile other 
for $41,666.67, secured by said purchaser’s Deed of Trust on 
the said property according to the terms of said ^ale, satis¬ 
fied the aforesaid Deed of Trust dated August 17, 1925, re¬ 
corded August 19, 1925 in Liber 5593, folio 37. j 

16. The trial court erred in not holding that by!reason of 
the failure to make Daniel R. Huffines, and R. (j. Vaughn 
and Ward F. Derrickson Trustees, parties to tlije foreclo¬ 
sure proceedings in Equity 53,391, the foreclosure sale 
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under tlie Deed of Trust of $125,000.00 (recorded in Liber 
5593, folio 37) 1 1lie deed in fee from National Savings and 
Trust Company. Trustee, to dames M. Baker acting for tin* 
National Benetit Lift* I usuranet* ('ompnny owner, by its Tem¬ 
porary Receiver, and the payment of the purchase money by 
1 lie said owner, t he Deed of Trust from Isadora X. Smith unto 
R. (i. Vaughn and Ward F. Derrickson, dated July 20, 1927, 
recorded An,mist 1, 1927, in Liber 5922. folio 253 (securing 
Daniel R. Huflines for $50,000.00 of which a balance of $32.- 
500.00 and interest are unpaid), became, was and is a senior 
lien to the Deed of Trust from James M. Baker, widower, to 
American Security & Trust Company, Trustee, securing two 
notes to National Savings & Trust Company one for $41,- 
()()(>,()(> — $41,000.07, dated February 10. 1932 recorded 
February 24. 1932. in Liber 0030, folio 515. 

17. The trial;court erred in not holding that the Deed of 
Trust dated July 20, 1927, recorded August 1, 1927, in Liber 
5922, folio 253, is a first or senior lien Deed of Trust upon 
the real estate involved in this case. 

18. The trial court erred in not holding that the Deed of 
Trust from James M. Baker, widower, to American Secu¬ 
rity & Trust Company, Trustee, for $83,333.33 dated Feb- 

ruarv 1(5, 1932. recorded Februarv 24, 1932, in Liber 0030, 
• » < • 

folio 515, is a second Deed of Trust upon the said real 
estate. 

19. The trial court erred in not holding that the purchase 
of the property at the foreclosure sale by the Temporary 
Receiver of the owner, through his agent authorized by de¬ 
cree of court, in the foreclosure proceedings had in 

55 Kquitv 53,391, without making Daniel R. lluffines or 
R. (1. Vaughn and Ward F. Derrickson, Trustees, 
parties to said foreclosure proceedings, resulted in making 
the Deed of Trust securing Daniel R. lluffines (for $50,- 
000.00 reduced to $32,500.00) a first or senior Deed of Trust 
upon said property. 

19. The trial court erred in not appointing a Receiver in 
this case. 

20. The trial court erred in not granting a temporary re¬ 
straining order. 

21. The trial court erred in dismissing the Bill of Com¬ 
plaint. 
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22. The trial court erred in holding that Daiiiel R. Huf- 
tines was not entitled to anv relief under the facets stated in 
his Bill. 

LEVI H. DAjVID, 

Of Counsel for Plaintiff. 

Service is accepted of a copy of the foregoing assignment 
of errors, this Sth dav of November, 1933. 

Me KENNEY, FLANNERY &| CRA1G- 
HILL, 

By G. B. CRAIGHILL, | 

Attorneys for Defendant , American 

Security $ Trust Company. 
MINOR, GATLEY & DRURY, 

By BENJ. S. MINOR, I 

Attorneys for National Savings & Trust Company. 
MATTHEW H. O’BRIEN, j 
By S. E. M., | 

Of Counsel for Defendants , National Benefit 

Life Insurance Co. and Its Receivers. 
WALTER M. BASTIAN, 

By L. W., 

Attorney for I Yard F. D(\rrickson. 
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Designation of Record on Appeal. \ 
Filed November 9, 1933. 




The clerk will include the following in the transcript of 
record of this case on appeal to the Oourt of Appeals of 
the District of Oolumbia: 

1. Order of Justice Cox dated August 1, 1933, granting 
leave to file Bill of Complaint against defendants Receivers. 

2. Bill of Complaint. j 

3. Rule issued August 1, 1933. j 

4. Memo: Acknowledgement by defendant R. |G. Vaughn 
of service of copies of Rule and Bill, and service^ of Copies 
of Rule and Bill upon all other defendants. 

5. Answer of defendant Ward F. Derrickson, trustee. 

6. Answer of defendant R. G. Vaughn, trustee. 

7. Return or answer of defendant American Securitv & 
Trust Company to Rule to show cause, and its! motion to 
dismiss Bill filed August 24, 1933. 
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8. Return or answer of defendant National Savings & 
Trust Company to Rule to show cause, and its motion to 
dismiss Bill filed August 24, 1933. 

9. Motion to dismiss of defendants National Benefit Life 
Insurance Company, by Gilbert A. Clark and Frank B. 
Bryan, Receivers thereof, and of said Receivers filed Au¬ 
gust 24, 1933. 

10. Opinion of Justice Bailey. 

11. Decree of October 9, 1933, dismissing Bill of Com¬ 
plaint. 

12. Appeal by plaintiff to Court of Appeals, and order 
of Court fixing $50.00 as amount of undertaking for costs 
on appeal. 

13. Memo: Undertaking, $50.00, with corporate surety, 
approved by the Court and filed October 24, 1933. 

57 14. Assignment of Errors, with service upon coun¬ 

sel for defendants. 

15. This designation. 

i LEVI H. DAVIS, 

Of Counsel for Plaintiff. 

Service of copy of foregoing is acknowledged this 8th 
dav of November, 1933. 

McKENNEY, FLANNERY & CRAIG- 
HILL, 

By G. B. CRAIGHILL, 
i Of Counsel for Defendant , Ameri¬ 
can Security cf* Trust Co., in Its 
Own Right and as Trustee . 
i MINOR, GATLEY & DRURY, 

By BENJ. S. MINOR, 

Of Counsel for Defendant, Na¬ 
tional Savings Trust Co., in 
Its Own Right and as Trustee. 
MATTHEW H. O’BRIEN, 

By S. E. M., 

Of Counsel for Defendant, Na¬ 
tional Benefit Life Insurance Co. % 
Corporation, and Gilbert A. 
Clark and Frank B. Bryan, Jr., 
Receivers of said Company. 
WALTER M. BASTIAN, 

By L. W., 

Attorney for Defendant Ward F. Derrickson. 
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58 Supreme Court of the District of Columbia. 

■ 

United States of America, 

District of Columbia , $s: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of tlie District of Columbia, lierebv certifv the! foregoing 
pages numbered from 1 to 57, both inclusive, to be a true 
and correct transcript of the record, according 1 ; to direc¬ 
tions of counsel herein filed, copy of which is ljnade part 
of this transcript, in cause Xo. 56009 in Equity, wherein 
Daniel R. Huffines is Plaintiff and American Security & 
Trust Co., a corporation, in its own right and as Trustee, 
et ah, are defendant, as the same remains upon thb files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe mviname and 

* • 7 • * \m 

affix the seal of said Court, at the City of Washington, in 
said District, this 27th day of November, 1933. j 


[Seal Supreme Court of the District of Colunjibia.] 

FRANK E. CUNNINGHAM, 


Clerk . 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6123. Daniel R. Huffines, appellant, vs. American Se¬ 
curity & Trust (V)., a corporation, &c., et al. Coiirt of Ap¬ 
peals, District of Columbia. Filed Nov. 29, 1933. Henry 
W. Hodges, Clerk. 
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TABI.K OK COXTKXTS 


Past* 

1-18 


Stp.tpnirnt of tin* ( asp 


Assignment of Krrors 

Argument . 

Assigned Krrors 1-17, 


{...18-24 


inclusive.j...27)-30 


The foreclosure sale on January 25, 1 ( J32, by National 
Savings & Trust Co., trustee, and American Security & 

Trust Co., party secured in deed of trust of $125,000, 
then a first, under decree of December 10, 1931, entered 
in Equity 53.391, was a judicial sale. 

Assigned Krrors S-1G.j..50-50 

! 

Neither the plaintiff Huflines, party secured, nor Vaughn 
and Derrickson, trustees in original second deed of tru$t 
of $50,000, reduced to $32,500, not having been parties 
to said foreclosure proceedings in Equity 53,391, are nof 
bound by decree of foreclosure; said trust of $32,500 hajs 
become a senior first lien. 


Assigned Krror 17 ...7)0-.*) 1 

The foreclosure sale on January 25, 1932, to Receivej 
Daniel C. Roper, in Equity 53,391, through his agent* 
who made deed in fee to Clark and Bryan, Jr., permaj 
nent Receivers, exhausted the original first trust of 
$125,000. 


Assigned Krrors IS. 11). j. 7)1 

Necessity for Receiver and Restraining Order in the in-j 
stant case. 


Assigned Krrors 20, 21. J 51 

The deed of trust of $50,000, now reduced to $32,500, 
held by plaintiff has become, in equity, a first trust, and! 
the deed of trust of $83,333.33 given by Receiver Roper’s| 
agent, James M. Baker, is a second deed of trust. 
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IX THE 


Court of Appeals, ©tetrict of Colpmfua 


Octobki: Tkkm. 1933 


No. (5123 


Daxikl R. IlrmxR 
A pjicUmil 


vs. 


Amkru'ax Skci’rity & TursT Co., kt ai\ 

A pjidlcrs 


[jjj/cal from Supreme Court of the District 

of Co! mu hi a 


1>.RI EF FOR APPELLANT 


STATEMENT OF THE CASE 


This appeal by appellant Daniel R Huffines,; here¬ 
inafter referred to as the plaintiff, is from a filial do- 



o 


cree of the Supreme Court of this District, dismissing 
Lis original bill in equity, with costs (1C pp. 42-42). 
Appeal was noted and perfected (R. p. 42). Assign¬ 
ment of errors was served and liled (R. pp. 42-49). 

Tin* primary objects of tin* bill (R. pp. 2-22) arc for 
a decree, declaring that a certain purchase money 
original second deed of trust on the Ralfotir Apart¬ 
ment House, lbth and C Streets, X. \V„ this city (se¬ 
curing overdue unpaid balance of $22,7>00 and interest, 
on a note, original amount, $7)0,000), dated July 2b, 
1927, recorded August 1, 1927, in Liber 7)922, folio 27)2. 
of the local iland records, is now a lirst or senior lien 

deed of trust bv reason of tin* facts alleged in the bill; 

• * 

and to authorize defendants Derrickson and Vaughn, 
trustees, to foreclose under said last mentioned deed 
of trust. 

A receiver pendente life was sought, a rule issued 
(R. pp. oo-J4), to which a motion to dismiss the bill 
was tiled byi the defendants (R. pp. 2(5-41 ) excepting 
Vaughn and Derrickson, trustees, the iatter having 
answered ( R. pp. 27>-2b. 41 -42). The trial court grant¬ 
ed the motion and entered a final decree dismissing th<* 
bill, with costs (R. pp. 42-42). 

An order was entered granting leave to plaintiff to 

tile his bill against defendants Clark and Brvun as Re- 

•> * • 

ceivers ( R. p. 2 ). 

The bill (R. pp. 2-22) alleges, in substance: 

That on August 17, 1927), tin* plaintiff was the owner 
in fee of record of tin* real estate, situated in this City, 
known as Lot 1 and part of Lot 22. in Square 177>. ini 
proved by Balfour Apartment House. Ibtli and C Sts., 
X. \V„ which is more fully described in the bill (R. pp. 
2-4). 


* > 
'> 


That tin* plaintiff having borrowed on August 17, 

192.'), .$12b,000 from the defendant American Security 

- 

& Trust Company, he gave his note for that aihount, 
payable to tin* order of said company, three] years 
after its date, with interest. Plaintiff and hij* wife 
executed and delivered a first deed of trust upon said 
real estate, to secure that note, to defendant National 
Savings and Trust Company, trustee, which trust was 
recorded Autjust 17, 192b, in Liber bb9.‘>, folio .1>7 (R. 
p. b). Said fin'd of frust is hereinafter referred i (> 
the Ifuljiues trust. j 

That ]>rior to tin* appointnnmt of a receiver j)f the 
defendant National Benefit Life Insurance Co.j, viz., 
on July 2b, 1927, the plaintiff and his wife soljl and 
conveyed the property by deed in fee to one Isadora 
N Smith, subject to tin* said Iluffincs first trust of 
$12b,000, which trust the grantee in the deed assumed 
and agreed to pay (R. p. b). The plaintiff received 
$00,000 in cash as part of tin* purchase money, arid the 
grantee, Isadora N. Smith, executed and delivered to 
the plaintiff (R. p. b), for tin* balance of the purchase 
money, her note dated August 1, 1927, for $b0,00p (R. 
p. b). payable in semi-annual instalments of $2,b()0 
each, and interest. 

That to secure her said note, the said Isadora N. 
Smith executed and delivered her deed of trust, dated 
duljj 2b. 1927. to the defendants Vaughn and Derrick- 
son, as trustees, upon the said real estate, which trust, 
then a second trust of record, mas recorded Au-f/^st 1, 
1927, in Litter b922, folio 2bJ (R. p. (j). This trUst is 
hereinafter referred to as the Smith trust. Said peed 
of trust contained a clause which provides that if at 
any time during its existence, it becomes necessary for 
the said Isadora N. Smith, her heirs and assignjs, to 
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borrow mondy on tlu- property to pay off tin* then ex¬ 
isting first trust of $ 120 , 000 , the plaintiff, Daniel R. 
Huflincs, would authorize* a release of tin* then sai<l 
se*eond trust of $7)0,000 and would accept a new second 
trust, provided tin? new first trust did not exceed $127),- 
000 (R. p. <>). 

That on August 12. 1027. said lsa<lora X. Smith emi- 
ve*yoei the property in l\*t* to one Harold K. \Vad<lell. 
subject to tin* aforesaid deeds of trusts of $127>.000. 
and $7)0,000, respectively. Said deed in fee 4 was rocemi¬ 
ce 1 August 20. 1027. in Liber 7)987), folio 117 (R. p. 7). 

That on September 10. 102*, said Harold L \\ addeli. 
unmarried, conveyed tin* property in fee to defendant 
National ReiuTit Life insurance Company, subject to 
the* aforesaid deeds of trusts of $127).000 and $7)0.000. 
'fhis deed was recorded l)e*e*ember 28. 1027. in Libe*r 
0040. folio 30(> (R. p. 7). 

That the* aforesaid Isadora X. Smith and Harold L. 
Waddell acted as agents and were “straw irrantees” 
for the defendant Insurance* Company (R. p. 7). The* 
original deposit of $7)00.00 to bind the contract of pur- 
chase and also the cash down payni(*nt of $00,000 were 
furnished by the de*fe*n<iant Insurance Ce>mpauy (R. 
!>• 8 ). 

That oH'Jnhf HI. 1028. tin* elefenelant National be ne¬ 
fit Life* Insurance Company, then owner of ree-eml in 
fee*. i*uarante k (*d atnl a.trre*e*el in writing t<» pay the then 
existing aforesaiel lirst trust of $127>,000, and the* notes 
evieleiicini* the* inele*bte elness were e*xteiuh*d by tin* <le- 
fendant American Security cV Trust Company to Au¬ 
gust 17, 1931 (R. p. 9). 

That prie>r to tin* re*ce*ive*rship <»I the saiel elelendant 
Insurance* Company, viz.. he*twe*e*n Lcbniary 1. 1028. 
and March 0, 1031. the* Insurance* Company paiel to tin* 


plaintiff, Iiiifline*s, mstallmemts on tin* aforesaid de*- 
f'vrreel purchase money note of* $00,000, thereby re- 
ducing the same to $32,o00, which latter amojint, to- 
M'vther with interest, is still overdue and unpaid (fl. 
P* ^)- And it was in that condition since Kebriuarv 1, 

i • * 

1 IK) 1, and when the receiver was appointed for t|he said 
Insurance Company, the owner of the property. 

I hat on September 24, 1031, in a certain jKquitv 
vause 53.391, then pending in tin* Court below, entitled 
.John Randolph Pinkett vs. National Benefit Life* In¬ 
surance* Company, defendant herein, Daniel C.j Roper 
was appointed and qualified as temporary recejiver of 
the said Insurance Company (R. p. 8). On oij about 
I" e*bruary 20. 1952. said Ro|)er re‘si«rneel as receiver (R. 
pp. S-0), and tin* Court appe)inte*el defendants filbert 
A. Clark and Frank B. Bryan, Jr., pe*rmane*int Re¬ 
ceivers of said Insurance Company. They q ilia lifted 
and an* now sucli Receivers (R. p. 9). 

That the plaintiff, who is now, and has been for the 
past thirty live years, a resident of and domicjiJed in 
(ireensboro. North Carolina (R. p. 0). is advised by 
his counsel ( R. pp. 0-10) that the record in tlje said 
receivership Kqnity cause* 53,391 discloses that '.he <le*- 
l(*ndant The American Security & 'Trust Company, 
holder ol the notes for $125,000, under the* original 
first Ilulfines trust above* re*ferreel to. dated Attyyst 17, 
102o, and recorded in Tiber 5595, folio 57. and a\so the 
defendant Sat tonal Sari ttys Trust Com pan y[ / t'us- 
fee. filed , on December Hi, 1931, their int e rreninfi peti¬ 
tion ayainst the defendant Sat tonal Dene fit Life In¬ 
surance Co., alone, prayiny for a decree in favor\of the 
said trust cotnpatties to foreclose under the aforesold 
Jlnffines trust for $12.~),0O0, dated Auynst 17, 1925, ae- 
eordini*; to its terms: and that on I)e*cenibe*r Hi,! 1931, 


G 


tin* defendants Xational Savings & Trust Company, 

as trustee, and tin* American Seenritv & Trust Com- 

% 

pany. obtained decree of the equity court in said cause 
r>3,3S)l. to sell tiie said Balfour Apartment House* in 
accordance with the terms of the said Iluflines $12.*>,- 
001) deed of trust: that the decree* also provided that 
upon the* conveyance of the property by tin* trustee 
under said ■ 11 uHines trust to a purchaser, tin* said 
Roper, as Receiver in Kquity a‘I.dh’1. was directed to 
deliver possession of tin* property to such purchaser 
and to account for and turn over to such purchaser, 
or iiis assigns, net rents to in* collected by tin* said 
Receiver after the date <0* sale: and tin* decree also 
provided that net rents collected by the said Receiver 
up to tin* date of the sale be held by him to await the 
further order of the court (R. p. 12). 

7 lidt Ihe t o re poinp proceed I nffs to foreclnse under 
tin* aforesaid $12o.<)()() deed oj trust icere conducted 
nit hont notice to the j/Iainfi/l Hit (fines. Xeither he 
nor the de fendants I unphn or Dcrrickson, trustees 
under tin u second t rust ire re made part it s to such pro¬ 
ceedings (R. pp. 10. IS). 

That on tin* day of the auction sale, viz., Jan¬ 
uary 2o. 1022. Daniel C. Roper, as temporary Re¬ 
ceiver in lvjuity 22.201. of the ow?u*r of the proper¬ 
ty. the Xational Benefit Life Insurance Company, also 
tiled a petition in said Kquity cause 22.201. sett ini: 
forth that In* had possession of the property and that 
tin* same was carried on tin* honks of the Insurance 
Company as heiim worth if2G7.0(>G (R. p. 12) and that 
said sum was represented hv tin* ollicials of the Com- 

i • 

pany to be proper valuation: and that the properly 
was encumbered bv two deeds of trusts, one for $122,- 
0(H) and interest, held bv the American Securitv vX 
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Trust Company, ami the other for $00,000 (RJ p. 13), 
reduced to $32,500 (R. p. 14). (Name of holder j of note 
under second trust not mentioned). Said Receiver also 
alleged that in September, 1928 (R. pp. 13-1j4), the 
National Renelit Life Insurance Company guaranteed 
in writing to pay the said notes for $125,000 Secured 
hv the first trust, thereby became personally liable, 

* * i * j 

and obtained a renewal of the said notes to September 
19, 1931 : that the said Receiver also alleged tlint when 
the aforesaid first trust for $125,000 became due, the 
owner of the notes requested a curtail on the|princi¬ 
pal sum, the payment of six mouths’ overdue interest 

i 

and also taxes and penalties, but that before Negotia¬ 
tions were completed, he was appointed Receiver of 
the said Insurance Company and that nothing further 
could be done in the negotiations unless authority lx* 
given by the court (R. p. 14): he also set forth that 
any payment made by him, as Receiver, on account of 
the principal of tin* then first trust— j 

j 

** irould perhaps result in a benefit to the ladder of 
the second trust note in that any reduction] of the 
first icould increase and enlarye the e(/uily\of the 
holder and turner of the second trust" (It. \p. 14). 

The petition continued: 


4 4 r Pl 


Therefore, it was thought advisable that the 
property bo offered for sale under the tciTrns of 
the first trust, which was done, and an effort was 
made to re-purchase said property subject jto the 
approval of tin* court, since it was realized that 
while the property was not worth anything like 
tin* amount it was carried on tin* books of the com¬ 
pany, nevertheless, it was necessary for said peti¬ 
tioner as Receiver to protect the property against 
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the first trust, in view of* the assumption of tin* 
first trust and tlu* le^al effect of a suit for a de¬ 
ficiency judgment should tin* property he sold for 
less than $12b,()00 plus interest, taxes, penalties 
and expenses of sale*’ (R. p. 14). 


The Temporary Receiver’s petition further set forth 
that— 


“through a misunderstandinir the property was 

hid in for $12b,0U() hut the party bidding it in did 

not deposit $.">,000 required by tile terms of sale 

because of the misunderstanding, with tin* result 

that the said property ha* been re-advertised and 

will he offered for sale on Mondav next .Januarv 

• • 

1SK>2, at 4:*>0 o'clock in the afternoon in front 
of the property" ( R. p. 14). 


Temporary Receiver Roper, in his petition, also al¬ 
leged that after a thorough investigation and advice as 
to tin* value of said property, and beintf advised hi/ 
counsel of fhe serious consequence of a sail for a de- 
ficioic/j jud<inient afjainst him as Receiver (R. p. 14), 
in view of tin* assumption of tlie said trust hy the said 
Insurance Company, it is the opinion of the Receiver 
and of his counsel that tin* property should he bought 

at said sale bv tin* Receiver of the National Reneiit 

•* 

Life Insurance Company (R. p. lb). 

His petition also alleged : 


“that the property he acquired hy him at said 
sale in the name of a third person in order to 
avoid any question of tin* lei»al effect of the re-es¬ 
tablishment of the second trust hy acquisition of 
said property in tin* name of your petitioner at 
said sale" (R. p. In). 
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Temporary Receiver Roper also alleged tlujt since 
the owner of the first trust did not bid a sum pqual to 
the amount of the trust, interest and penalties, the 
Receiver believes that the owner of the first trust will 
not hid said sum (R. p. 15); and the Receiver asks the 
authority of the court to designate some person , to he 
selected by the said Receiver, to hid on the property 
at said foreclosure sale, up to $125,000, and tjien re¬ 
quire the owner of the first trust to proceed as jit may 
i>e advised against him as Receiver as to any defi- 
cie.:cy; Receiver Roper alleged that if there should be 
a bid in excess of $125,000, the court should authorize' 

. i 

lmn not to acquire the property, and that the court 

should thereafter determine the Receiver’s liibilitv, 

if any, as to the deficiency (R. p. 15). 

An examination of the record in Equity Causej 53,391 
discloses that on the same day Receiver Roper’|s peti¬ 
tion was filed, January 25, 1932, a decree was eintored 
decreeing that Receiver Roper be authorized ajnd di¬ 
rected to select some person to bid on the property up 
to $125,000, and if no greater amount is bid, tp con¬ 
clude tlie sale and buy the property in accordance with 
the terms sot forth in the advertisement of sale; and 
that the person to be designated by tin* Receiver, be¬ 
fore taking title, shall execute a surety bond the 
said Receiver in a sum equal to the amount necessary 
to be paid by the Receiver on the property in accord¬ 
ance with tin* terms of sale. The order further pro¬ 
vided that if a third person, or tin* holder of the Itrust, 
should bid in excess of $125,000, tin* Receiver whs au¬ 
thorized to allow the property to be sold, notwithstand¬ 
ing the fact that such action might result in aj defi¬ 
ciency judgment against the Receiver in a sum equiva¬ 
lent to. but not in excess of $15,000 (R. p. lb), j 


i 


i 
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That neither the plaintiff Daniel II. Huffines . nor the 
defendants V'auyUn or l)ervivk son (the trustees name/! 
in the Smith deed of trust of $7)0.000 ream ed t/> $02.- 
7)00, held by the plaintiff) mere parties to. or had no¬ 
tice of the said toreelosnre proeeediuys. carried on bij 
the American Security I rust ( omjuiny . A <u ionul 
Savings V rust ( o m jm u y. and the Deceit ci in Lnutty 
( a use 7)!>,*>01. as aforesaid (It. p. 1 1 ). 

That tlu* property was sold at public auction <>n 
January 27), 1022, l>y defendant trust companies, to 
James M. Baker, who acted as agent of Receiver 
Roper, for $122,000, for one-third in cash, and balance 
in one and two years, respectively, with interest (R- 
pp. 10-17). The deferred notes wove executed and de¬ 
livered hv the- Receiver’s agent, one for $41.000.0 <. and 
the other for $41,000.00 (R. p. 17): that tin* National 
Savings Trust Company made a deed to Receiver 
Roper’s ageht. Raker, conveying the property in fee. 
and said Baker executed and delivered a deed ol trust 
to American Security A: Trust Company securing the 
two deferret! notes of $41,000.00. and $41,600,07, on tlu* 
propertv sold. I he deed is date/1 heb/uai ij 10, 1J»>—, 
and is recorded in Liber 00.>0, folio *)1«) (R. p. li ). D 
iras recorded February 24, 1022, and I he said deed of 
trust is /fated .January 27), 1022. and was recorded 
February 24. 102,2. in Liber 0020. folio 7>17 (R. p. IS). 

That on March 11. 1032, James M. Raker, Receiver 
lioper’s assent, by his deed in let*, convened the piop- 
t.rtv to defendants Clark ami Rryan, permanent Re- 
ceivers of defendant National Benefit Lite liisui'ance 
Company (Receher Roper having, in tin* meantime 
resigned and Clark and Rryan having become his suc¬ 
cessors). The deed from Raker to tin* Receivers of 
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the Insurance Company was recorded .Jam* 25,11932, in 
Liber MOD, folio 112 (k p. 18). 

That the one-third of the purchase money to re- 
acquire tin* property, viz: $41,666.06, was paid from 
the funds of the insolvent defendant corporation Na¬ 
tional Benefit Life Insurance Company (K. p. IjS). 

I 

That the plaintiff was not present at the Auction 

sale, nor was anyone there representing him, jior did 

the plaintiff have previous knowledge or notice that 

the decree of foreclosure was contemplated or had 

been taken: that he had no previous notice of th|e filing 

of the petition by Receiver Roper, on January 25, 

1932—tile dav of the sale—or of anv order entered on 
%> % 

said petition: that the plaintiff had no knowledge of 
the entry of tin* decree authorizing Receiver Reaper to 
use over $41,000 of the receivership funds to fe-pur- 
chase tin* property, until long after said transaction: 
that neither the plaintiff nor defendant trustees 
Vaughn- or Derricksott were parties to the foreclosure 
proceed raps in Equity 53,391 (R. p. 17). 

That on March 21, 1933 (R. p. 18), defendants Na¬ 
tional Savings and Trust Company and American Se¬ 
nility and Trust Company, trustees under the dfed of 
trust from .James M. Baker (agent of the Temporary 
Receiver), filed another petition in Equity 53,391, to 
foreclose again by reason of the default on the part of 
the present lleeeieers Clark and Iiryan, in ///d non¬ 
payment of one of the notes , $41,666.67, which icds due 
January 25, 1933, interest on entire indebtedness of 
$83,333.32 and taxes on the property, in which] they 
pray for another order of foreclosure under the t|erms 
of tin* said deed of trust from Baker, and that tl|e de- 
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fondant Receivers lx* authorized and directed to de- 
livor possession of tin* property to the purchaser wlion 
the property is sold (R. pp. 18-19). 

PlaintiffV hill sets forth that on said last mentioned 
petition a rule was issued (K.p.19) and the present de¬ 
fendant Receivers have* filed a return thereto, admit¬ 
ting that the property was bought at tin* first fore¬ 
closure sale on January 2b, 1932, )>v James M. Baker 

« * 

as agent of their predecessor. Receiver Roper, for 

$ 12b,000 (R. Ip. 19): and they allege that the title was 

thereafter eonveved to his agent, who made tin* de- 

f(*rred purchase money trust and notes thereunder, 

$83,333.33 (R. p. 20): that said agent conveyed the 

property in fee to said Receivers C’lark and Bryan (R. 

p. 20): that the one-third of tin* hid price; $41,000.07, 

of the said $12b,000, was paid out of tin* funds of the 

said insolvent Insurance Company (R. p. 20): that the 

present receivers have possession of tin* property and 

are operating it: said receivers alleged that the terms 

of sale in January. 1932, were verv harsh in view of 

* • 

the economic situation (R. p. 21): tin* receivers admit 
that they have not paid Note No. 1 under the said 
Baker trust, of $41 .000.07. or the interest on the full 
amount ol the trust ol $83,333.33. 1 In* receivers an 
nexed a schedule to their return in Kquity b.3,391, show¬ 
ing that the Balfour Apartment Mouse has 30 apart¬ 
ments, all rented, monthly.rental. $2,170, gross annua! 
rentals. $20,040, certain expenditures for improve¬ 
ments, and also tin* operating expenses ( R. p. 22). The 
receivers alleged that they expended, from February, 
1932, to March, 1933, $lb,908.0b on the Balfour, includ¬ 
ing amounts for repairs, improvements, light, heat, 
power, supplies, telephone, wages, rent commissions. 


license, water rent, meter department expanse (R. 

p. 22). ' | 

Tiiat the plaintiff’s l)ill sets forth that an order was 
entered on May 31, 1933, in Kquitv 53,391, eohtinuing 
the hearing on said rule until July 31, 1933 (]}l. p. 22) 
and directs the receivers to make certain payjment on 
account of the Baker deed of trust (of $83,333+33) held 
hy the defendant trust companies, or one of tjhem, in¬ 
terest, over-due taxes, and they shall curtail! Note 1, 
in a substantial amount (R. p. 23). 

The plaintiff's bill also alleges (R. pp. 28-j?9) that 
the auction sale which occurred January 25, 11932, did 
not have tin* effect to extinguish, release or cut off the 
lion of the deed of trust (a second trust before tin* 
foreclosure proceedings) held by the plaintiff Daniel 
R. 1 hitlines (original amount, $50,000, red need j to $32,- 
500) dated July 20, 1927, recorded August 1,11927, in 
Liber 5922, folio 253, and that by reason of the facts 
sot forth in the bill, the plaintiff is entitled t<) have a 
decree declaring that the said trust, now $32,300, held 
by the plaintiff, to be a lirst lien deed of trujst upon 
the property (R. p. 29). 

Plaintiff’s bill alleges that the trust ($32,500 and in¬ 
terest) held by him is overdue and unpaid (R.j p. 20): 
the taxes an* overdue and unpaid, and that the present 
Receivers (defendants herein) have neglected! to pay 
said taxes (11. p. 25): that the property has been sold 
for default in payment of taxes (R. p. 25): ithat in 
1932, the property was assessed for taxation! as fol¬ 
lows: land, $08,873, improvements, $122,00(j, total, 
$190,873: and in 1933, land. $55,098, improvements, 
$100,000. total, $155,098.00 (R. p. 20). 

The bill alleges it is nocessarv for a discovej-v from 
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American Security & Trust Company relative to the 
negotiations for an extension or renewal of the orijei- 
nal trust of $120,000 (dated 192b ami foreclosed in 
19.‘>2) conducted prior and subsequent to the appoint¬ 
ment of Receiver Roper, and discovery as to letters, ii 
any, written by tin* American Security I rust 1 o., 
expressing its willingness to extend the said original 
trust of $ 120,000 and as to the terms and provisions 
required by note holder to extend the said trust, prioi 
to January 2b, 1922 (R. pp. 27-21). 

The plaintiff's bill sets forth that by the foreclosure 
sale on January 2b, 1922, by the National Savings 
Trust Company to James M. Raker, as ajrent of Re¬ 
ceiver Roper, the powers ot tin* 1 rustee National Sax- 
imrs & Trust Company, under the Unfjiuvs trust of 
£1 *>b 000, trere exhausted. and that the conveyance to 
the Receiver's aii’ent satisfied the requirements ol the 
foreclosure sale (when the one-thinl payment in cash 
was made by Receiver Roper, and deed of trust .id von 
bv James M. Raker for balance of the price): and that 
b\’ reason of the foreixointi* proceedings and sale, con¬ 
ducted by the defendant trust companies and the Re- 
eeix'er Roper, tin* original llutlines trust ol $12->.(>00 
was and is extinguished: and that the re-conveyance 
to Clark and Rryan. permanent Receivers of the own¬ 
er of the property, the foivuoimr facts operated t<> 
make the Smith deed ot trust held by the plaintili a 
senior tirst lien deed of trust upon the said property, 
and senior to the Raker deed of trust for $82,222.22 
now hold byl tin* defendant Trust Companies. dated 
Jin/xartf 2b, 1922. and recorded I'ebrunrij 24. 1922. /;/ 
Liber (>(>20, folio ol <. 

The plaintiff's bill prays for process, for receivers 
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pendente life to collect the rents, for restraining order 
enjoining the defendant trust companies from! selling 

the real estate (R. p. 30), for discovery from defend¬ 
ant American Security & Trust Company concerning 
the negotiations between it and the defendant insur- 

. j 

mice company, had prior to tin* appointment! of Re¬ 
ceiver Roper for said insurance company, for jthe ex¬ 
tension or renewal of the Huffiue.s deed of tVust of 
$123,000 (R. pp. 31-33): for a final decree (Rj p. 32) 
declaring that tin* purchase money deed of truspt from 
Isadora X. Smith to defendants R. (L Vaughn and 
Ward F. Derrickson, dated July 2(i, 1027, recorded An¬ 
nus! 1, 1027, in Liber 3022, folio 233, of tin* local land 
records (securing balance of $32,300 and inte vst on 
note secured thereunder, held and owned by plaintiff) 
upon the said real estate described as Lot 1, aijid part 
of Lot 23, in square 173 improved by the Balfour 

I 

Apartment House, Kith and V Streets, X. W., this 
city, and more fully described in the bill (R. pp. 3-4), 
is a first or senior lien deed of trust upon the\ afore¬ 
said real estate by reason of the facts alleged in the 
bill: ami to authorize and direct foreclosure <j>f said 
deed of trust; and for a final decree, declaring that 
the deed of trust upon the aforesaid real estate from 
.Jaunts M. Baker to the defendant American Security 
and Trust Company (securing defendant Xational 
Savings and Trust Company for $123,000) dated Janu¬ 
ary 23, 1932, recorded February 24, 1932, in\ Liber 
(>(>3(i. folio 317, of the local land records, is a subordi¬ 
nate or junior lien to that of the Smith deed of trust 
(R. p. 32): and for general relief. 

The defendants Derrickson and Vaughn, trustees 
under the Smith trust (balance of which is 432,300 
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and interest) held by the plaintiff, answered tin* hill 
(It. pp. oo-ob, 41-42) in which each trustee sets forth 
that he has no knowledge of any foreclosure under tin* 
deed of trust of $12f>,000 described in tin* bill, and fur¬ 
ther. that each will abide bv decree that mav be en- 

• • 

tered herein and take sueh action as may be directed 
bv the court. 

The return; in the instant case, of defendant Ameri¬ 
can Security & Trust Company (R. pp. 2b-.°>9) to the 
rule to show cause why a receiver should not he ap¬ 
pointed. sets forth that the Balfour Apartment House 
is now and for more than a year has been in the eus- 
todv and under the control of defendants Clark and 
Bryan as receivers in Kquity Cause A>..‘>91, and that 
the said receivers are manan'inu' said property: that 
Iluftines did not intervene in Kquity Cause* A*>,.*))) 1. and 
did not obtain permission therein to brinit this suit 
against the said receivers, and has not alleged any suf¬ 
ficient reason for ousting the court of jurisdiction of 
said property in Kquity Cause A>,*>91, or any sufficient 
reason for removing said property from the custody 
of said receivers (dark and Bryan: that the hill does 
not state a cause of action: that the* sale of the prop¬ 
erty on .Januarv 2h. 1922. hv the National Savings <S: 

• • ■ • 

Trust Company, trustee, was not a court sale pursuant 
to a decree of foreclosure in Kquity Cause A >,.*>91 “as 
alleired as a conclusion of law in paragraph 14 (d) of 
tiie hill of complaint herein, but. as shown hy tin* alle¬ 
gations of fact in tile hill, was a sale under the deed <>j 
trust, dated August 17. 192."), therein mentioned, with 
leave of Court first had and obtained in Kquity Cause 
No. AJ.291, and there was, therefore, no obligation or 
duty upon the part of this defendant to .ajve notice* of 


such sale* to plaintiff, Daniel R. Hufiines, or to make 
said Hufiines a party to said Equity Cajise No. 
53,391 :” that said proposed sale on January |5, 1932, 
was a<lvertised daily, except Sunday, from January 
IS, to 25, 1932, inclusive (R. ]>. 37): that saijd Trust 
(Company wrote a letter dated December 21, !1931, to 
the plaintiff, in (1 reensboro, X. (’., notifying him of a 
proposed sale on January 14, 1932: and also wj-ote him 
a letter on January 18, 1932, addressed in the same 
way. notifying the plaintiff of a re-sale on January 25, 
1932: with similar notices sent by the defendant by 
mail to the plaintiff’s attorneys. Brooks, I Parker, 
Smith and W harton at (ireonsboro, X. (A, witih whom 

i 

the defendant had been corresponding concerning the 
matter, and that bv letter dated February 20, 1932. 

• • | 7 

addressed to this defendant, one L. M. Johnson of 
(1 reensboro. X. (A. advised this defendant thaj he was 
writing on behalf of said Hufiines, acknowledged re¬ 
ceipt of notice that the property was to be j sold on 
January 25, 1932, and that this defendant is jadvised, 
believes, and therefore avers that said HullineH took no 
action to protect his interest, if any. in said property: 
that the plaintiff is guilty of laches in failing tio attack 

the validity of tin* sale made on January 25, 1932, until 
• * 

the filing of the bill of complaint on August 1, 1933, 

‘‘and has failed to offer anv excuse for said ladies, 

• 

while, in the meantime, the validity of said sale has 

been recognized by tin* other parties in interest and 

action has been taken changing tin* positions! of said 

. 1 

parties with respect to the said property” (R[ p. 38); 
that defendant prays that the plaintiff’s application 
for receiver be denied, and that this return! be con- 


IS 


sidered as a motion to dismiss upon tin* grounds stat(*d 
(R. p. 3S). 

Defendant National Savings & Trust Company filed 
a similar return and motion to dismiss (R. p. 39). 

Defendants National Benefit Life Insurance (’ 0111 - 
pany and its permanent receivers filed a motion to dis¬ 
miss (R. pp. 40-41) on tin* grounds that the hill fails 
to disclose a cause of action in equity: that tin* relief 
prayed for is inconsistent with the allegations of tlm 
hill and is beyond tin* power of tin* court to <jrant: 
and that tin* bill fails to join proper and necessary 
parties defendant. 

The trial judire filed a brief memorandum (R. p. 4:2) 
in which In* stated that lu* is of the opinion that the 
sale under the deed of trust was not a judicial sale, 
but a sah* under the powers granted in the deed of 
trust, and therefore that notice to subsequent incum¬ 
brancers was not necessary. 

The final decree dismissing tin* bill is on paires 42-43 
of the Record. 

ASSKJNMKNT OR KRRORS 

The t rial court erred : 


In holding that the foreclosure sole on Jauuartf 
23. 1932, by defendants National Savings vS: Trust 
Company, Trustee, securing defendant American 
Security A: Trust Company, foreclosing d-*ed of 
trust of Daniel R. lluftines and wife, dated Au¬ 
gust 17. 192.\ recorded August 17. 1927. in Liber 
77)93, folio 37, of $123.01)0. on the Balfour Apart¬ 
ment I louse, made by authority of decree entered 
in the Receivership cause entitled John Randolph 
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•> 

*). 


4. 


Pinkett vs. National Benefit LiIV Insurance Co., 
Equity 53,391, upon the direct application ot' the 
said Trust Companies and the submission by 
them to the jurisdiction of the court, ic(ts not a 
judicial sale. 

\ 

In holding that although the aforesaid foreclo¬ 
sure salt on Jannar/) 25, 1932, by defendant Na¬ 
tional Savings & Trust Company, trustee, jwas by 
authority of the decree entered in the said jReceiv- 
ership cause. Equity 53,391, which permitted the 
sale according to the terms of the said deed of 
trust of $125,000 recorded in Liber 5593, folio 37, 
the said .sale icas not a judicial side. 

I 

i 

In holding that a sale of real estate undler tin* 
terms set forth in a deed of trust, which 'sale is 
made by a Trustee named in such deed of trust 
and by authority of a decree (Mitered in an Equity 
cause, in which the Receiver in said causej is in 
possession of tin* real estate, the decree |iaving 
been (Mitered upon the direct application |of the 
Trustee and the beneficiary named in suclji deed 
of trust, after notice to the Receiver, is no\ a ju¬ 
dicial sale. 

i 

I 

In holding that because a decree of an Equity 
Court authorizes a Trustee named in a d<j‘ed of 
trust upon real estate located in this District, to 
foreclose said deed of trust according to the 
terms of said deed of trust, such sale of folreclo- 

i 

sure is not a judicial sale. 


5. In holding that even though the real estate in 
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b. 


volved in this case was in cusfndio let/is . hy a Re¬ 
ceiver in the ease of Pinkett vs. National Benefit 
Lite Ins. Co., Kcjuity .">3,391, and sale of the saiel 
real e*state* was authorized and directed by decree 
of December lb, 1931, entered upon the direct ap¬ 
plication of the Trustee and the party secured 
under a deed of trust, in which foreclosure* pro¬ 
ceedings the lReceiver was a party, which decree 
authorized and directed him to bid at the lore- 
closure* sale*, the sale was not a judicial sale. 

In not bedding that the Receiver, by his aircnt, ill 
purchasin'*: the real estate* involved in these pre¬ 
cede lin^s. pursuant to the* authority and direction 
of a electee of the* e*ourt, in Kepiity cause .>3.391. 
at tin* foreclosure sale* on January 1 • >—- v*hie*n 
sale was made under authority of elecre*e entered 
in saiel equity eaiuse*. purchased the said real es¬ 
tate at a judicial sole. 

In not holding that a sale made* unde*r a decre*e* 
i»i' the Supreme* Court <>t the l)istrie*t «»i ( olumbia, 
in eepiity. which authorizes a Trustee. nameel in a 
deed of trust upon real estate*, loe-ate*el in this Dis¬ 
trict, te> foivclose ace*«>relink te > the* te*rms e>l t lie* 
de*e*el e>f trust, is a judicial sale in foreclosure* 
within the* me*aninic ot se*e*tion 9.) ( ode*, i).( .. *>1 
Stat. 1204. c.s:>4 ('Title 2o. se*c. 20b. The* (‘ode e>f 
the District of Columbia. March 4. 1929) relntinir 
te» fomdosure e>f meirtira^es or eU*e*els e>i trusts 

upon real estate*. 

8. In he>lelinir that the aforesaid sale b\ National 
Savings & Trust Company, trustee. was umler tin- 


e. 
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powers granted in the deed of trust of $ 1120 , 000 , 
"and therefore that notice to subse(/uenf\ incum¬ 
brancers iras not necessary." 

• | 

hi failing to distinguish l>etw(*en a ionkdosure 

* i 

sale of real estate, authorized and directed by a 
decree* of an Kepiity court, when the real Estate is 
in custodia leyis by a Receiver, and a salje made 
by a trustee* under a deed of trust when nq decree* 
of court is niaele authorizing the sale and \Vhen no 
R<*ce»ive»r of the owner exists. 


In holding that the plaintiff, Daniel R. 1 IjulTines, 
owner of deferred purchase money note!(origi¬ 
nally $50,000, now $32,500) dated August 1927, 
secures! by trust on Balfour Apartment House, 
elated July 20, 1927, recoreled August 1, l'f)27, in 
Liber 5922, folio 253, iras not entitled to notice of 
application of defe*ndants National Savings 6c 
Trust ('o., trustee, and American Secufitv cN 
Trust Co., party secured, under the then jsenior 
trust of $125,000 (elated August 17, 1925, rejiorelesl 
August 17, 1925, in Liber 5593, folio 37) | which 
was made in Rinkett vs. National Benefit Life Ins. 
Co., Kquity 53,391, to foive-lose the then said 
senior de*e*d of trust. 

I 

In holding that it iras unnecessary to majee* the* 
plaintiff Daniel R. Huflines. be*ne*liciary ai)d tin* 
truste*e*s R. (1. Vaughn and Ward K. I)errij*kson, 
uneh*r the* de*e?el of trust of $50,000 (re*duced to 
$32,500) dated July 20, 1927, re*corde*el August 1, 
1927, in Liber 5922, folio 253, parties to thi* said 
foreclosure* proceedings prose*e*ule*el by etyfend- 
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ants National Savings & Trust Co., trustee, and 

American Securitv & Trust Co., beneiiciarv under 

» • 

deed of trust oi‘ $ 12 .">. 00 () dated August 17. 192."), 
recorded August 17, 1 Hi:."), in Liber .">.">93. folio .‘>7, 
in the ease of Pinkett vs. National Benefit Life 
Ins. Co., equity .">3,391, against said Insurance 
Company and its then Receiver. 

In not holding that the decree authori/.im;* the 
foreclosure* of the de(*d of trust of $ 12 b. 000 , en- 
tered December lb, 1931, in equity .>3,391, wa^ 
not‘binding on the plaintiff Daniel R. Ilullines, 
beneficiary. and defendants R. (i. Yauirhn and 
Ward P. Derrickson, trustees under the* then sec- 

ond deed of trust (of $."> 0 , 000 , reduced to $32,.>()()) 
reconh*d in Liber .">922, folio 2b3. 


In not holding that bit reason of the failure to 
male Daniel R. Hu/fines . benejicianj. awl defend¬ 
ants It. (1. I anifhn and Ward F. Derrickson. trus¬ 
tees . under de*ed of trust, dated duly 2 b. 192 4 . re¬ 
corded August 1. 1927, in Liber 7>922, folio 2.">3 
(securing Ilullines in the sum of $.‘> 0 , 0 iH), reduced 
bv pavments to $32,bOO) [writes to the .aforesaid 
foreclosure proceedings had and taken in Lquity 
,">3,391 by defendants National Savings N’ Trust 
Co., American Security & Trust Co., and the Re¬ 
ceiver of defendant National Benefit Lite Insur¬ 
ance Co., and by liaison of the purchase of tin* 
propertv at said foreclosure sale by the Receiver 
of the Insurance Company, the then second deed 
of trust from Isadora N. Smith to defendants 
Yauirhn and Derrickson (dated duly 2b, 192/, re¬ 
corded August 1. 1927 in Liber .">922, folio 2.>3) 
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securing the plaintiff for $50,000 (reduced by 
payments to $32,500) became and is nowj* senior 
to the deed of trust of Receiver’s agent,! James 
M. Baker, securing his two notes of $41,(>(>(>.(>(> 

* ■ i 

and $41,(i()().()7, respectively, dated February 16, 
1032, recorded February 24, 1032, in Lilxjr (>036. 
folio 515. 

I 

j 

• j 

14. In not holding that the deed of trust dattjd July 
20, 1027, recorded August 1, 1027, in Libcjr 5022, 
folio 253, (securing tin* plaintiff in the ojriginal 
amount of $50,000 now reduced to $32,500) jis now 
a senior lien deed of trust upon the real estate in¬ 
volved in this ease. 

! 

i 

15. In not holding that the deferred purchase ^iioney 
deed of trust from James M. Baker to defendant 

i 

American Security & Trust Co., trustee, securing 
his two notes to National Savings & Truit Co., 
for $83,333.33 which trust is dated Febniajry 19, 
1032, recorded Februarv 24, 1032, in Libeii (>030, 

• i 

folio 515, is a second deed of trust upon thje said 
real estate. j 

I 

10. In not holding that the purchase of the property 
at the foreclosure sale* by the Receiver, through 
his agent James M. Baker, with the funds of de¬ 
fendant National Benefit Life Insurance! Co., 
which was authorized and directed by decree in 
Kqtiity 53,301, without making the plaintiff Dani¬ 
el R. Huflines and defendants Vaughn andj I)er- 
rickson, trustees, parties to such foreclosure] pro- 
ceedings, resulted in making the then second 
trust of $50,000 (reduced to $32,500) li<*ld byjiluf- 
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fines, a first nr senior lien deed oj' trust upon tin* 
property. 

17. In not holding that the foreclosure sale on Janu- 

anv 2a, 11)22. of the said real (‘state, he tin* de- 
• • 

fondant National Savings & Trust To., trustee 
under deed of trust of $120,000, recorded August 
17, 1027), in Li her 7)7)02, folio 27, to James M. Ba¬ 
ker as airent for Receiver Daniel (’ Roj>er, the 
payment hv tin* Receiver of the cash down pay¬ 
ment on purchase price, tin* deoil in fee to the Re¬ 
ceiver's a&cnt. and the execution and delivery of 
the purchase money notes and the execution and 

doliverv of a deed of trust !>v the Receiver's 
• • 

accent, securing his notes, according to tin* terms 
of sale, satisfied tlie aforesaid deed of trust of 
$127),000. dated August 17, 1027), recorded Au¬ 
gust 17, 1027), in Li her 7)7)02, folio 27, exhausted 
the poirers of defendant Xutional Sunups & 
Trust ( o., trustee, aud extinguished that deed of 
trust. 

IS. In not appointing a Rec(‘iv(‘r. 

10. In not "rant in ir a temporary restraining order. 

20. In holding that the plaintiff was not entitled to 
anv relief. 


21. in dismissing: pinintifl*'s hill of complaint. 


ARGUMENT 


ASSIGNED ERRORS 1-7 INCLUSIVE 

THE FORECLOSURE SALK OX JANUARY 25, 
1932, UNDER DECREE WAS A JUDICIAL 
SALE. 


When Daniel C. Roper (jualiI uhI as Temporary Re¬ 
ceiver of tin* National Benefit Life Insurance Com¬ 
pany, on September 24, 1931 (It. p. 8), the real estate 
involved in this ease was encumbered by two djseds of 
trusts—the original first trust of $125,000 made by the 
plaintiff Ilullines on August 17, 1925, when lie!owned 
tin* property (It. p. 4) the payment of which the In¬ 
surance Company had agreed, on July 13, 1028, in 
writing, to pay (It. p. 9), and also, of recohl, the 
second deferred purchase trust of $50,000, whijeh had 
been reduced to $32,500, held by the plaintiff by'reason 
of payments made by the said Insurance Company (It. 
]). 8) the owner of record in fee (R. p. 7). 

The Insurance Company had purchased tliej prop¬ 
erty in 1927, through its “straws,” but said Company 
paid, out of its own funds, the original deposit and 
tin* down payment of sixty thousand dollars (R[ p. 7). 

In the motion to dismiss the bill, the contention is 
urged that the sale of the property on January 25, 
1932, by the National Savings & Trust Company, trus¬ 
tee, “was not a sale pursuant to a decree of foreclo¬ 
sure" in Equity Cause 53,391, but it is said that jit was 
a sale “under the deed of trust" dated Augijist 17, 
1925, with leave of court first had and obtained, and 
that then* was no duty upon the part of the sai<il trus- 


tc*e* or the* American Security & Trust Company, to 
irive ne)ti<-e* to tho plaintiff, or to make tlu* plaintiff or 
Vaughn and Derrickson, trusting under the* second 
trust, parties respondent to the proeeediu.irs liad upon 
the petition of intervention by the National Savings 
& Trust Company, and tin* American Security 6c Trust 
Company, in said Hcjuity Cause .">3,31)1. In other 
words, the* pre>ee*e*eiinir, by whatev(»r name opposing 
counsel se*e* lit to call it, was a hiiddv ne*e*e*ssarv, and 
indeed an essential action, in the course* of the ad¬ 
ministration of the estate* of an insolvent corporation, 
in which the property itself was in the possession and 
custody of tin* equity court, throiurh its receiver. If 
tin* perfection of the title* was to be* had, if title* 
was to pass throuidi the* equity cause*, it was vital for 
a elecree* of the* eejuity e*e>urt to be* obtained. Whether 
that was accomplished by tin* institution e>f an imle- 
penele*nt pre>e*eedin£ te> obtain a ele*cre»e\ e>r if a petition 
in intervention in Ivpiity .*>3,31)1 we*re lile*ei, it wemhl 
make no diffemme. If the* intervention bv the* Trus- 
te*e* anel the* be*nelie*iary unde*r the* first trust in Kepiity 
7)3,391, was not for the purpose e)f for<K'los:n<? the* eh*<*el 
of trust. ae*e*on!in<r to the* pivcise* te*rms of the* ele*ed of 
trust itself, or by te*rms t<> be* supe*raeleh*d by the* eepiity 
ce>urt (Parsons vs. Little*, 2S App. Cas. I). C. 227) the*n 
what kiml of a pre>e*ee*elius; was it? It will not be over¬ 
looked that the* de*croo e*nte*re*el in Kejuitv 7)3,391, pro- 
vieled that the* trust e*ompanie*s are authorized to m* 1I 
the* Balfour Apartment House in ae-e-ordane-e* with. the 
fruits of the* de*e*el of trust, anel that upon the* convey 
a ne'e* te> the* purchase*!-, the* Ke*ceiver in Kejuity 7)3,29! 
is directed to delirer possession . and to account for 
and turn orer to tiic pat chaser at the sate amf cents 


accruing after date of sate which may be collected by 
the Heceirer, or his agent; and it was further decreed 
that the net rents collected after the date of the j decree , 
by the Heceirer , up to the date of sale be heltf by the 
Heceirer to await the further order of the cd\urt (R. 
]>p. 12-KJ). The decree obtained included relief not 
embraced within the terms and provisions of the cus¬ 
tomary deed of trust in this District. 

In the case of Parsons vs. Little, 28 App. Cas. I). C., 
the court savs: 
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“Whether the sah* ought to bo considered as 
made by tin* trustee under the power conferred in 
tin* trust deed, or as a judicial sale under the 
order of the court, is immaterial, though \he lat¬ 
ter view is probably the correct out', as lye trus¬ 
tee sat) tail ted itself to the power of the (\ourt in 
the matter of foreclosure. Nor need we phusc to 
inquire whether the court had the power to change 
the time for advertisement of the sale that was 
stipulated in tin* trust deed. The order wajs made 
upon the application, and with tin* conscnlj of the 
mortgagor, as well as of the trustee, which was 
the representative of the holder of the Secured 
bonds. Moreover, a large majority of the judders 
of the outstanding bonds also gave their approv¬ 
al. Whether tin* sale as made and reported ought 
to have been confirmed was a matter within tin* 
sound discretion of the court. No one havjing an 
interest appeared in opposition of the order of 
sale or tlie* decree of confirmation— not even the 
appellant, who was apparently aware of the en¬ 
tire proceeding. (Italics ours.) 


Neither the plaintiff, Hullines, the owner pf the 
second trust, nor tin* trustees named in the djeed of 
trust securing the note held by him, were parties or 

I 



2S 


iin<I any knowledge or notice ot tin* proceeding in fore¬ 
closure (R. p. 17). 

I pon the qualification oi tin* Receiver, the propertv 
ol tin* insolvent corporation passed into the custody 
oi tin* court and thenceforward the administration of 
the entire estate and assets of the insolvent was wliollv 
under the control of the court. Atlantic Trust (do. vs. 
Chapman, 208 l\ S. 200. 270: X. V. Life Ins. Co. vs. 
Bond Bldg. Co.. 47 App. (as. 1). C. 2b2, 2b0. In the 
latter ease, this court, at page 2b0, says: 


k ‘l nder section Oo of the Code, w here an appli¬ 
cation is made to the court to foreclose a mort¬ 
gage or deed ot trust, tin* sajd court shall have 
authority, instead of decreeing that tin* mortga¬ 
gor be foreclosed and barred from redeeming the 
mortgaged property, to order and decree that said 
property be sold and the proceeds be brought into 
court, to be applied to the payment of the debt se¬ 
cured by the mortgage," etc. (21 Stat. at L. 1204, 
chap. S.),-!■). llns is nothiuff ntoec Ilian a eccopni- 
lion of I hr pmri , e posscssi 1 // bn n ci,art iff chan- 
cc/ //. ( lea rip. t It car f oe< . when flic court assumed 
I in tsd teflon of fhis j <, / cctosu re prociu’d i up aial up- 
pointed, a cccart r . that rccctrcr became the arnt 
and tnsf rument of the count , and the min tpopcc 
teas triihout a uthont p to content. (Italics ours.) 

In tin* instant case, the property had been in casto- 
dta leffis since September 24. Dill, through its receiv¬ 
er. who managed the same and collected the rents from 
that date to the date of the foreclosure sale on Janu- 

arv 2b. 1022. which occurred hv reason of the decree 

* 

entered December 10. 1021 (R. p. 12). The Receivers 
are still in possession of tin* property and are collect¬ 
ing rents. 
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Tin* settled rule is that where the subject matter is 
real estate, and it is taken into the possession of the 

court pending the litigation, by the appointment of a 
receiver, or by sequestration, the title is bounjd from 
the filing of the bill; and any purchaser pendclde lite, 
(‘ven if for a valuable consideration, comes in at his 
peril (Hit*/ vs. .leaks, ISf) l\ S. l.V), Ui(i; Wiswall vs. 
Sampson, 14 How. n2, GG). Individuals having inter¬ 
ests prior to tin* receivership must, if they dejsire to 
avail themselves of them, apply to the court either for 
liberty to bring ejectment, or to be examined pro in- 
lercssc sun; and this, though their right to the posses¬ 
sion is clear (Wiswall vs. Sampson, 14 How. .12, GG). 

I 

If the trust companies had failed to apply fo|r a de¬ 
cree in Kquity bd,391, but had foreclosed under tin* 
deed of trust and ignored the possession of thef prop¬ 
erty held by the court, it would have constituted!a con¬ 
tempt of court (Wiswall vs. Sampson, 14 Hoi'. GG). 
If the sale had occurred without a decree in foreclo- 

i 

sure and the trustee under the deed of trust ijad at¬ 
tempted to put its purchaser in possession, this!would 
have been a contempt of court and such possession by 
the purchaser would have been wrongful. Title could 
not pass under the deed of trust, without the permis¬ 
sion bv decree of the court first had and obtained. 

* 

Therefore, the trust companies proceeded to intervene 
and seek tin* usual decree of foreclosure. It wajs that 
and nothing else, it is submitted. The fact that the de¬ 
cree in the discretion of tlie court, authorized a sale in 
foreclosure according to the mere terms of the deed of 
trust means that the court was satisfied to allojw the 
property to lx* sold in that way. It had the power to 
change those terms, if the court, in its discretion, had 


i 

i 



seen proper'to do so. It is our contention that the 
provision in the* de*cre*e in foreclosure which adopted 
the terms of!sale provided for in the deed of trust is 
not determinative of the question whether or not the 
sale hv reason of tin* decree* was a judicial sale*. That 
the property was. and had been in the possession and 
under the control of the court, through its Receiver, 
for over a year prior to the application of the trust 
companies for a decree to sell: tin* subjection of them¬ 
selves to the jurisdiction of the court: that it would 
have been contempt of court to disturb the possession 
of the Receiver if a petition in intervention had not 
been filed; that the decree provided for rents, are con¬ 
clusive, it seems to us, that tin* sale was a judicial one. 

Opposing counsel, in their motion to dismiss, con¬ 
tend (R. p. .*>7) that the sale on January 2o. 19J2, “was 
not a court sale pursuant to a decree* of foreclosure.’* 
but “was a sale* under the deed of trust." Such char¬ 
acterization can not change tin* le^al effect of wiiat 
took place*. “Names are* not things’’ (Barnes vs. I). (A 
91 l . S. .Vu). 

ASSKiXftl) KRRORS 8-lb 

XKIT11KR Ill’mXKS NOR VAFHIIX AXl) DKR- 
RICKKOX. TRl’STKKS, ARK BOFXI) BV THK 

FORKCLOSFRK RROFKKDIXHS. TIIK SMITH 

trkst of has bkco.mk a skxior 

IJKX. 


The* failure to make* liuflines or his trustees partie*s 
to the* proe*eK*elini»- simply me*ans that no one of them 
is bound by the* tore*closure elecree*. This is a familiar 
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principle of law and the principle is well supported by 
authority. 


Jones vs. Williams, 155 XX 1 . 179, 184. 

Chilver vs. Weston, 27 New Jersey Eq. 435. 
Empire Saw Bk. vs. Silleck, 98 App. l)jiv. 139, 
90 X.Y. Supj), affirmed 180 X.Y. 541. ! 

Xeweoinb vs. Dewey, 27 Iowa 381. 

Adams vs. Pay liter, 1 Colly. Cli. Cas. 530, 14 L. 
J.Ch.X.S. 53, 8 Jur. 1003. 

Hodden vs. Cluttery, 58 111. 431. ! 

Bridgeport Saw Bk. vs. Eldredgo, 28i Conn. 
.558. 

Morret vs. Westerne, 2 Yern. 003. ; 

Haines vs. Beach, 3 Johns. Ch. 459. j 
Cooper vs. Martin, 1 Dana 23. 

('rail! vs. Cotroll, 48 Xeb. 04!). 


In Chilver vs. Western, 27 X. J. Eq. 435 (sjupra), 
the court hold : i 


“Whore the holder of mortgage on realjestate 
brought suit on his mortgage in this court for 
foreclosure and sale, of tin* mortgaged premises, 
and they wore sold accordingly, but the holder of 
the subsequent mortgage was not made a pg[rty to 
tin* suit—held, that the holder of such subsequent 
mortgage might maintain a suit to foreclose it. 
. . . The fact that the holder of such subse¬ 

quent encumbrance had waited seventeen !years 
before bringing suit for foreclosure will not bar 
him of his claim for relief." 


Hi J ones vs. Williams. 155 X. C. 179, 184 (sppra), 
the court held that: 


* 4 A junior mortgagee is not bound by the|judg¬ 
ment obtained in a suit by a senior mortgagee for 




th<* foreclosure of a mortiraice on lands unless he 
has been made a party to that suit, ami he will not 
he barred of his riirlit to redeem, though not for 
some purposes a necessary party thereto: and it 
can make no difference, in this State, the le^al 
title passes to tin* mort.sra.ifee, and the morticasre is 
not regarded as a men* securitv. . . . 

“The equitable power of a court to foreclose is 
not derived from the power of sale contained 
therein: cm/ when the ntorff/aip'c applies to flic 
court to foreclose, the court pursues its oiru 
course of practice irithout restraint so as to ad¬ 
minister the rtt/hfs of parties accordnip to lair 
and its otrn procedure. (Italics ours.) 

“Wldui a junior mortira.yee is not made a party 
to a foreclosure suit in equity brought by the as¬ 
signee of a senior mortifa.uee, the effect of the de¬ 
cree is not to deprive him of his equity of redemp¬ 
tion, and the purchaser at the sale under such a 
decree takes subject to his lien for whatever sum 
may he due him, and to his rii*ht of redemption: 
and in order to ascertain the status and amount 
of tin* several claims an account may he taken" 
(Italics ours). 

At pa,u;c 1S4, the North Carolina Court says: 

‘•Tlie defendant Williams tailed to make the 
plaintiff, who was a junior encumbrancer, a party 
to tin* foreclosure suit, brought by him against 
Rufus Branch, tin* mortgagor. THK PLAIN¬ 
TI KK IS TilKRKKORK NOT BOl’Nl) BY THK 
BROCKKD1N0 AND JCIXIMKNT IN THAT 
CASK, and his li(*n upon the land was not affect- 
ed thereby** (Capitals ours). 


Tin* court deals very fully with the question in 
volved, ami quotes many authorities. 


In Empire Savings Bank vs. Silleck, 90 App. l)iv. 
139, 90 X. V. Supp. affirmed in 180 X. V. 541 (jsupra), 
the court held that where the attempt to makij a non¬ 
resident mortgagee a party to a foreclosure jjroceed- 
ing to foreclose a senior mortgage is ineffectual, the 
purchaser of the property at the sale on foreclosure of 
the senior mortgage is entitled to be relieved fW>m his 
purchase. i 

i 

i 

In Newcomb vs. Dewey, 27 Jowa 381 (supija), the 
court held that a decree for the foreclosure of n senior 
mortgage is ineffectual as to a junior mortgagee, 
where process is not served upon him although |the de¬ 
cree recites that he was dulv and legallv served with 
notice of tin* pendency of the suit. 

In Adams vs. Paynter, 1 Colly Ch. Cas. 530, 14 L. 3. 
Ch. X. S. 53, 8 Jur. 10(33 (supra), it was held n<j>t suffi¬ 
cient merely to serve upon subsequent incumbrancers 
a copy of the bill to foreclose. They must be regularly 
bronyht in by the serrice of process . 

In Jlodgen vs. (Juttery, 58 Ill. 451 (supra), the court 
held that a junior mortgagee is not barred by fore¬ 
closure of the senior mortgage in equity, when!* he is 
not made a party to the proceeding, or where, although 
made a party, the attempted service of process upon 
him is invalid. 

| 

In Morret vs. Westerno, 2 Vern. GG3, it is held that 
tin* right of a junior mortgagee to redeem from A fore¬ 
closure of a senior mortgage, where not made* a; party 

to the foreclosure suit, is not affected bv the senior 

•' | 

mortgagee’s ignorance of the junior mortgage, i 

it will be remembered that after the petition of the 
Trust Companies to foreclose* was filed, tin* Temporary 
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Receiver filed a petition in which he set forth that 
there existed upon the Balfour Apartment House a 
second mortgage of $50,000, then reduced to $33,500, 
and that the object of the Temporary Receiver, dis¬ 
closed upon tlie face of his petition, was that he should 
be authorized to buy in the property at a figure not in 
excess of the amount of tin* then first trust, namely, 
$125,000, for the purpose of culling out tin* existing 
second trust of Hutlines. The Temporary Receiver 
tiled his petition on tin* very day the sale, was adver¬ 
tised, to wit: .January 25, 1032. lie stated therein that 
he realized that anv pavment bv him out of tin* funds 
of the insolvent corporation, the National Benefit Life 
Insurance Company, would enhance tin* value of the 
second trust. Of course, tin* Trust Companies will be 
presumed to have had knowledge of the contents of 
the petition of tin* Temporary Receiver and knew the 
object of his petition: that the Trust Companies had 
knowledge, or will be presumed to have known, of tin* 
decree entered authorizing the Receiver to buy the 
property for the amount of the lirst trust: said Trust 
Companies also had constructive knowledge, if not ac¬ 
tual knowledge of tin* existence of the second trust of 
Ilufiines (Compare l*. S. Trust Co. vs. David. 3f> App. 
Cas. 549). 

However, it is immaterial that tin* lirst mortgagee 
had no notice of the junior encumbrance. Cooper vs. 
Martin, 1 Dana 223 (supra). 

in Haines vs. Beach. 3 Johns, Cli. 459 (supra), the 
court expressed tin* opinion that notice of a subsequent 
mortgage by the mortgage!* in a senior mortgage, is 
not necessary in order to entitle the junior mortgagee 
to assert his right to tin* property under his mortgage. 




Avlioi-o ho is not made a party to a suit to foreclose tho 


soinor mortgage. 


In Cram vs. Cotrell, 48 Xob. 649 (supra), the court 
said: 


“The plaintiffs wore not made parties to the 
foreclosure suit, and were not hound by tlioke pro¬ 
ceedings. 77/ e mere fact Unit the/j had notice of its 
[tendency did not make than [un ties or bin\i them 
inf the decree. This is element a ry. The foreclosure 
and sale were therefore utterly ineffectual to bar 
plaintiffs' mortgage. A junior mortgagee who has 
not been made a party to the proceedings fore¬ 
closing the senior mortgage has thereafter a right 
to redeem from such senior mortgage” (Renard 
vs. brown. 7 Neb. 449). 


In Chilver vs. Western, 27 X. .J. Kip 425, supfa, tin* 
court held that the fact that the junior mortgagee had 
knowledge of tin* proceedings to foreclose the senior 
mortgage is not sufficient to cut off his right unuer his 
mortgage if not made a party. 

In the case of Johnson vs. Hambleton, Trustee, 7)2 
Md. 379, the court held that the equities of the .junior 
lien-holders are as much before the court and as!much 
entitled to its protection as the complainant wliojis the 
holder of the first mortgage: and the court will n<(t lose 
sight of their interests when they are in court absent¬ 
ing to the sale and relying on the court for protection. 

If they are not in court, but the subject matter is 
brought to the attention of the court for a decree in¬ 
structing its Receiver in reference to the rights <j>f ab¬ 
sent parties, then before any decree is entered the ab¬ 
sent parties should be directed to be brought in. 

In administering a fund or property in the hands of 


i 
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a receiver, the court should take care that tin* rights 
of liens or encumbrances, prior to the receivership, 
shall not be destroyed: and should adopt the proper 
measures, by reference to the master, or otherwise, to 
ascertain them, or bring them before the court (Wis- 
wall vs. Sampson, 14 How. 52, 66). In a few specified 
and limited cases, it lias been declared that even un¬ 
secured claims were entitled to priority over mort¬ 
gages (Kneeland vs. American Loan Co.. 156 ['. S. 

07: Southern! R. Co. vs. Carnegie Steel Co.. 176 1*. S. 
257. 282). 

In Tompkins vs. Halstead, 21 Wis. 118, the court 
held: 


“Mortgaged property purchased on foreclosure 
of prior mortgage.by third person for second 
mortgage debtor, to whom it is thereupon deeded, 
will still be held subject to second mortgage." 


Tin* failure of the senior mortgagee, in asserting its 
rights, to make Undines a party and tin* ex parte appli¬ 
cation of a Receiver in reference to the real (‘state (ap¬ 
parently consenting to the foreclosure under the senior 
mortgage or deed of trust) and no one bringing in tin* 
absent junior encumbrancer, cannot bind Undines tin* 
absent party. He simply is not bound by any of such 
proceedings and his deed of trust is unaffected by tin* 
decree taken under such circumstances. The absent 
party is not bound by tin* decree of foreclosure taken 
by the senior mortgagee*. 11* he chose to proceed with¬ 
out making tin* absent junior encumbrancer a party, 
and if tin* Temporary Receiver chose to take a decree 
in the absentee of the* junior encumbrancer, to cut off 
his lien, them the* necessary result is that if the* senior 
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deed of trust is displaced, extinguished, absorbed or 
paid, then it follows, it seems to us, that the jsecond 
deed of trust is moved up and becomes a first deed of 
t rust. 

If the rights of the .junior lienor are unaffected by 
tin* decree of foreclosure taken hv the senior mort- 

i. 

gagee, tlie junior lien stands on the record andjis not 
cut off and the lien cannot be deemed released.j Is it 
now a second deed of trust or a senior deed of itrustf 

In 27 Cve 1 r>78 tin 1 author savs: 

• • 

*‘A junior encumbrancer is not a necessary 
party to a suit by a senior mortgagee to foreclose 
in such a sense that his presence on the recjord is 
necessary to a decree, but it is always both proper 
and prudent to join him as a defendant, both to 
give him an opportunity to defend and to extin¬ 
guish his right of redemption, (cases) for if he is 
ant thus conned ed with the action his riff It ts will 
not he in antj teat/ affected by the decree" (cases) 
(Italics ours). 

i 

j 

In 27 Cvc 17M2 the author savs: 


‘‘Persons having an interest in or lien upon the 
premises, who are not joined as parties in an ac¬ 
tion to foreclose the mortgage, are not boum( or in 
anv wav affected be the decree* therein but! their 
rights remain precisely as if no such decree had 
been made (cases). This rule applies not oiily to 
the original mortgagor but also to a purchaser of 
the equity of redemption by deed executed before 
the foreclosure was begun (cases) to a tenant 
lawfully in possession (cases) and to the hohjler of 
a judgment which constitutes a lien on tin* prem¬ 
ises*’ (cases). 


i 


in 27 (dvc 1788 tiio author savs: 

• • 

‘‘A decree of foreclosure and a sale thereunder, 
not vacated or reversed, will operate as a satis¬ 
faction and extinguishment of tin* debt secured bv 
the mortgage, to the extent of tin* net proceeds of 
the sale (cases) except where a court of equity 
mav deem it necessarv to regard the debt as still 
subsisting, for the purpose of protection against 
the claims of third parties" (cases). 

In Yol. IX. Kuo. 1*1. & l*r. i>20. the author savs: 

“Where a foreclosure suit is brought bv the 

* » 

holder iof a first mortgage, it is the prevailing 
rule, supported by abundant authority, that tin* 
holders of mortgages executed subsequently are 
indispensable parties in the sense that no decree 
can cut off or affect their interests unless thev an- 
thus brought before the court" (citing cases from 
twenty states). 

In Peabody vs. Huberts, 47 Barb. (X. Y.) Dl, Do, tin* 
ourt said: 


“ But it is insisted that bv a foreclosure and 
sale under tin* senior mortgage, this right of juni¬ 
or mortgagee mav he lawfullv extinguished with- 
out even making the junior mortgagee a party. 
How this result can in* produced, consistently with 
tin* well settled rules of law. and the established 
principles of justice, it is difficult, if not altogether 
impossible, to conceive. 

“For it is generallv. if not universallv, true as 
» % • 

a legal proposition that no person can lx* affected 
or prejudiced by legal proceedings against prop- 
ertv in iwliich he has an interest, unless he. or 


those under whom he derives his title, weH* made 
parties to them. Whatever exceptions njiay be 
found to this general principle, it is believed they 
owe their existence to peculiar statutory jprovi¬ 
sions, none of which, however, apply to the pres¬ 
ent controversy. This principle is so thoroughly 
grounded in the earlv sources of constitutional 
law as now to have become one of its fundamental 
elements. And accordingly the constitutions of 
tin* state and nation alike declare that no person 
shall Ik* deprived of his property without dijie pro¬ 
cess of law, which, according to the well-settled 
legal definition of these terms, means an action or 
legal proceeding against him, and not one against 
the ]tarty from whom he may have derived such 
property, after his rights have become tested. 
Campbell vs. Hall, 1(5 X. V. .77f). Upon gjenerai 
principles, therefore, there can be no reason for 
depriving tie* junior mortgagee of his ri^ht to 
foreclose his mortgage, and sell the mortgaged 
premises, merely because they have beeiji pre¬ 
viously sold under a foreclosure 1 of the senior 
• m | 

mortgage without making him a party. And there 
is nothing whatever in tin* instrument creating 
the security, which should product* that ifesult; 
particularly as a mortgage, in this state, i.| well 
settled to be only a lien upon, and not a title to 

the land.\ foreclosure as to othejr [jar- 

ties cannot lx* sufficient to divest tin* right jof an 
incumbrancer not joined in tin* action: lor! as to 
him there can lx* no foreclosure under such aj state 
of the case. He must have his day in court, pnder 
the principles already alluded to, belore his 
rights in the mortgaged premises, imperfect as 
tliev may be, can be divested, or even seriousjv im¬ 
paired. As to such a party, all cases agree thjat his 
interests an* not foreclosed by a proceeding car- 
earied on only against others.". . . 

“The right of extinguishing the lien ojf the 
senior incumbrance continues until that in- 
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climbI'fuico has been foreclosed (Kart right vs. 
Cady, 21 X. Y. .‘>42). Thou tlio lion becomes a titl<‘. 
But a,foreclosure as to other parties cannot bo 
sutliciont to divest the right ol' an incumbrancer 
not joined in tin* action : lor as to him there can bo 
no ion‘closure under such a state of the ease, lie 
must have his day in court. IIis interests are not 
foreclosed by a proceeding carried on only against 
others/’. . . 

• 

“There seems to be no impropriety, therefore, 
under the authorities, in concluding the plaintiff 
may maintain tin* present action as one for the 
foreclosure of his mortgage, notwithstanding the 
foreclosure and sale previously had under the sen¬ 
ior mortgage" (p. 102). 

In Karrick vs. Wet mo re, 2b App. Cas. 41b (affirmed 
20b 1’. S. 141 ). this court said, at page 422: 


“The right to be heard is a fundamental right 
of every litigant under our system of jurispru¬ 
dence, and under every system of jurisprudence 
worthy of tin* name; and usually it is not denied 
even in the lawless codes of the most lawless 
savages: and in the right to be heard the first ele¬ 
ment is that of notice. The service of process, in 
other words, notice, is the essential prerequisite to 
the exercise of jurisdiction by any court. Indeed, 
it may be said that, strictly speaking, not a single 
step from the beginning to tin* end of a legal con¬ 
troversy can be taken without notice to the oppos¬ 
ing parity: although, of necessity, the notice in 
many instances is constructive, rather than ac¬ 
tual. and the absence of it is an irregularity rath¬ 
er than a defect that would operate to cause a 
failure of jurisdiction. These are fundamental 
principles of the law, which cannot reasonably be 
controverted: and vet. if we give effect to the con- 
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tentions of the* appellee in the ease now before us, 
it cannot be without serious derogation of those 
principles.” 

In Moore vs. Jaeger, Ulinan and others, 2 MjacAr- 
thur 4(io, 4<2 (1870), tin* court held that: 

I 

| 

"Where a party has executed a deed ofj trust 
upon real estate to secure an indebtedness jto the 
complainant, and subsequent!if he causes j to be 
purchased for his oini benefit, in the uayie of 
other persons, oulstandin<j titles for the purpose 
of defrauding tin* complainant, equity will decree 
that In* must hold tin* titles thus acquired upon the 
uses and trusts declared in tin* trust deed lie had 
previously executed for tin* benefit of the! com¬ 
plainant." 


i 

Upon appeal of the case last cited the Supreme 
Court of tin* United States (154 U. S. 041) reversed 
the decree only as to the appellant Ullman whq had 
bought an undivided one-fourth interest in the {land, 
"but in all other respects affirmed the decree.” j The 
cause was remanded with instructions to dismiss the 
bill as to Ullman, “and to enforce the deed of 'trust 
under which the appellee claims only against that!part 
of the promises therein described which was not con- 
veved to him." 

In tin* instant cast*, tin* National Benefit Life Insur¬ 
ance Company was the original purchaser of the prop¬ 
er! v, through its straw, Isadora X. Smith, wild as- 
sinned the then lirst trust of $125,000, and she iliade 

i 

tin* second deferred purchase money trust of $50j,000, 
securing Hullines (K. p. 5); thereafter, anojther 
“straw," Waddell, received tin* title, and he conveved 
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titl<‘ to the Insu ranee Company (R. ]). 7). The Insur- 
Company paid tin* deposit of $7)00 to l)in<l the 
contract of purchase* and the entire cash down pay¬ 
ment ol $00,000, when title* passed to Isadora X. 
Smith (R. p. S). 

I he Hal tour Apartment is yielding a uross annual 
rent of $20,040. Kxclusive of $4,773.90, expended “ for 
improvements" the* annual operalinir expenses are re- 
|>airs, $1,702.00, light. heat and power, $3,820.87, sup¬ 
plies, $.)0’).12. advertising and teleplione, $17)7).00, 
waives, $2,899.40, commissions. $1,274.07), license* and 
water rent, $377.03, meter, $270.00, a total of $11.- 
134.17). leaving a balance* of $14.007>.87) ( R. p. 22). The 
mte*re*st on the* original first trust ($127>,000), is $0,877> 
(R. p. 11), the* interest on the balance of the original 
se*cond trust ($32.7,00), is $1.07,0. taxes are $2,030.00 
(IC p. 2.,). total, $11,401.00, which. deducte*d from tie* 
n ^ u ’ ( ‘ balance* of $14.007,.87,. leaves a net income of $3,- 
433.34. Rents are* for the* benefit of the liens of an in¬ 
solvent (Shepherd vs. Reppe*r, 133 Y. S. 07,2). 

r, 'h(* Receiver neglected to pay interest on the* origi¬ 
nal first trust (R. p. 11) or interest or curtail on the* 
hahane-c <>l original se*con<l trust (R. p. 8) or the* taxes 
( R. )). 2.,). And whe*n the* trust companies obtained an 
order of court to foreclose*, the* counsel for the* Receiv¬ 
er “endorsed on said order that they had no objections 
to said orde*r" ( R. p. 10). 

'Pile question in e*epiity is whether any dealing be- 
t\\(*(*ii the mortgagor or his assignees (the* defendant 
I\e*ee*i\<*rs Clark an<l Bryan), and the first mortgagee 
with the* mortgages! prope*rty can cut down the* se*- 
eurity of the* second tnortgage*e: in other words, wheth¬ 
er a mortgagor who gets in a first mortgage* can hold 
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it against tin* second mortgage. The cases of l|)oe vs. 
Pott (2 Douglass TOD), Frazer vs. Jones (5 Hare, 47')), 
Smith vs. Chicester (1 Connor & Lawson, 486), and 
iVrsse vs. IVrsse (Before the House of Lords] 1856: 
since reported, 5 II. L. Cas. 682) show that ai mort¬ 
gagor cannot he allowed to set up any interest ac¬ 
quired i>v himself against his mortgagee. 

i . ( . « | 

Mortgaged property purchased on foreclosure of 
prior mortgage by a third person for the purchaser 
from the mortgagor, to whom it is tliereupon deeded, 
will still be held subject* to the second mortgage 
(Tompkins vs. Halstead, 21 Wis. 118. See, alsjo Hil¬ 
ton vs. Bissell. 1 Samlf. Ch. (X. 'S'. ) 407, 400; ^tiger 
vs. Mahone, 24 X. J. Ko. 428). ! 

I 

A mortgagor liable to pay a sum of money ito his 
first incumbrancer may pay it and get a transfer, but 
that transfer lie cannot set up against a creditor 
claiming by a title subsequent to that of t Ik* person h(* 
has so paid off. Because he pays it off for the benefit 
of the inheritance, and all persons who are entitled to 
any portion of tin* inheritance under him, are also en¬ 
titled to the benefit of his having liquidated a dejmand 
prior to theirs (Otto vs. Vaux. 6 I)e (!., M. & (i.|658). 
In the last case cited, the court said: 


“My decision in this case rests upon the broad 
ground that the estate is still liable to the second 
mortgage in the hands of the mortgagor and jthose 
who claim under him with notice of that mortgage. 
Otherwise the mortgagor, having in his pjocket 
money enough to pay off the first mortgage, might 
say, in such a case, l will not pay off the mort¬ 
gage, hid bin/ the estate free from all claims. In 
other icorris, he applies the fund to relieve the 
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estate in liis own favor, and not in the favor of 
those to whom he has pledged it, availing himself 
of the machinery of the power of sale/" 

The above ease was affirmed, see Otter vs. Lord 
Yaux ami others. <> l)ex MacXaghlen ami Cordon's Re¬ 
ports 638, in which the court li(d< 1 that the mortgagor 
could not by a purchase of the estate from the first 
mortgagee, defeat the title of the second morttrainee. 

In Atlantic Trust Co. vs. Chapman. 208 L. S. 360, 
the court, at page 370. says: 

“In Booth vs. Clark. 17 How. 322, 331, it was 
said: 4 A receiver is an indifferent person between 
parties, appointed by tin* court to receive the 
rents, issues or profits of land, or other tilings in 
question in this court, pending the suit, where it 
does not seem reasonable that either party should 
do it. He is an officer of the court: his appoint¬ 
ment is provisional. He is appointed in behall ol 
all parties and not of tin* complainant or of the de¬ 
fendant. He is np/jniat<‘d for the benefit of 
I unties iv ho ilia if establish riff hts ill the cause. 1 he 
money in his hands is in custodin leffis for who¬ 
ever can make out a title to it (citation). It is the 
court itself which has the care of tin* property in 
dispute" (Italics ours). 

Roper had. as receiver, the affirmative duty to en¬ 
deavor to realize the largest possible amount lor the 
real estate involved in this case. Baker vs. Schofield. 
243 1*. S. 114: Robertson vs. Chapman. 132 C. S. 673. 
681. To this end. it was his duty to have the property, 
when sold under the deed of trust, bring tin* largest 
possible price. *1. 11. Lane 6c Co. vs. Maple ( ottou 
Mill, 23)2 Cod. Rep. 421. When he filed his petition ill 
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Kquity 53,391, on January 25, 1032—the day j adver¬ 
tised tor the sale of the property—and obtained an 
order ot' court to become the purchaser, through his 
agent, for a price not :n excess of the amount of the 
then first trust, for tin* purpose* as expressed byj him in 
Ins petition, to destroy the rights of the holder and 
owner of tin* then second trust note—without notice 
to the latter, a non-resident of the District of yolum- 
bin — Ik* placed himself in a position in which His per¬ 
sonal interests were, or might be, antagonistic tb those 
of Ids trust. Michoud vs. Girod, 4 How. 503, 552: 
Jackson vs. Smith, 254 1\ S. 580. 588. It was to His per¬ 
sonal interest that tin* purchase by his agent for him, 
as Receiver, should lx* for a price not in excess! of the 
first trust. 

i 

The success of the plan devised by tin* Receiver, 
without notice to lluflines, a non-resident, wouldjenable 
Receiver to re-acquire the property subject tjo only 
$83,333.33 instead of $125,000 and $32,500, continue to 
manage* and control the property, collect the* Centals 
therefrom, and thus receive* compensation in the na¬ 
ture* of commissions. Compare Holman vs. Ryon, 01 
App. Cas. 10, 13. ! 

We submit that Receiver Roper, whilst acting as Re¬ 
ceiver for all interested parties, could not throw off 
tin* responsibility attaching to him in that capacity, 
and act in another capacity, namely, that of a pqrchas- 

ht of 


or for the expressed purpose* of destroying the ri 
one holding a lien on the property. Compare Hitz vs. 
Jenks, 185 r. S. 155, 105, 100, 107, 108, 109: Spijull vs. 
Ballard, 01 App. 112, 114. 

The receiver is primarily the representative of the 
court, whose duty it is to care impartially and wlithout 
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discrimination for tin* interests of all persons involved 
in the receivership assets. Davis vs. Gray, 16 Wall. 
203; Booth vs. Clark, 17 Mow. 331; Meier vs. Ivans. 
Mac*. R. Co.,| 7) Dill. (C. S.) 479; Central Trust Co. vs. 
Worcester Cycle M fir Co. (C. C. A.) 93 Fe*d. Re]). 712; 
X. V. etc. It.; Co. vs. X. Y. etc. R. Co., 58 Fed. Rep. 278. 

A receiver is held to ho a person acting in a fiduciary 
capacity, hi re (lent, 40 Ch. Div. 191 : Lihhy vs. Rose- 
krans, 55 Barb. 202. 

In the* case of Stiver vs. Mahone. 24 Xew Jersev 
Kquity, 420, a conve*yanc<* of land was made, subject t<> 
two niortiiaiios. payment of which was expressed in 
the deed to be assumed bv the grantee. In a suit to 
foreclose tin* prior mort.ira.irc, decree* was entered. 
At the* sale* the* grantee and owner of the* equity of re»- 
demptinn bouirht tin* lanels in for a trifle* more than the* 
sum due* e>n the* prior inort.ira.ise*, leaving a larsre deficit 
on the* second. Suit was brought t<> re-establish ami 
forecle»s(» the* second. 'file* e*viele*nee showed that the* 
sale was in the* abse*nce* of the* seconel holder, and with 
the* purpose of elischaririmr the* lands of the* s<*ee)ml 
mortiraire without payment of it in full. It was he*ld 
that in e*ejuity the effect of the frurpose (tuff sheriff's 
e!e*e*ei was to pay off the prior mortiraire, and to m(tl,’ /t 
the second uioetfiufjc <t first hen for the uufuttd tnuouuf 
of it. 

On pa.ire 429 the court says that the* whole p?*ocee*d- 
inir was inde*fe*nsible*. 

'file* court savs: 


“The transaction resulted in extiniruishinir the 
mort.ira.ire e>f Fhillips and makin.ir Stiirer's me>rt- 
ua.u’e* the* first lie*n: a result not content plated Inj 
the defendants, hut the out// one consisteut irith 
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riyht and iciih the settled doctrine of etjniftj. This 
doctrine is applied in many cases. It is well ex- 
pressed and enforced, in Hilton vs. Bi^sell, 1 
Sand ford’s Chancery (NY) 409. There j5. had 
purchased land, subject to two mortgages, the pay¬ 
ment of which lie assumed, 'idle junior mortgage 
belonged to 11. />. neylected to pay the interest 

nit the senior mortyaye, and it was foreclosed 
against B., IL. and oth(»rs. B. purchased the land 
at tile Master’s sale under the decrees ajnd re¬ 
ceived a deed. There was no surplus. On a Ibill by 
11.. against !>.. to foreclose the junior mortgages 
it was hold that tin* decree and sale were nojbar to 
the suit. In Hquity, B.’s bid and purchase!* were 
held in favor of 11., to be a payment and extin- 
anishment of the prior mortyaye, leaving the land 
subject to tin* junior lien. The Court said, that B. 
was bound by his covenant to satisfy the j>econd 
mortgage, and could not be permitted to dp it, so 

as to defeat the benefit intended to be secured bv 

• 

his covenant, and therein* take advantage jof his 
own wrong, and that equity disregarding tin* 
forms of title, which B. had acquired, would con¬ 
sider him as the owner of the land, subject tp H.’s 
mortgage and discharge of the mortgage to (|I. 

“The complainant Stiger is entitled to a decree 
of foreclosure of his mortgage thus equitably re¬ 
established and to have the land sold to pay the 
amount due on it for principal and interest.!’' 


I f the original trust of $ 120,000 on the Balfour .apart¬ 
ment was extinguished by tin* foreclosure, salf and 
conveyance to tin* owner, and if Jluflines’ trust oil $32,- 
bOO was unaffected bv tin* decree in foreclosureJ then 
what position did that trust occupy when the original 
first trust was extinguished? There was an internal of 
time between tin* foreclosure* sale and the execution 
and delivery of tin* deferred trust of $8.3,333.33 fop bal- 
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a nee of i!k* purchase money when tin* agent ot' the Re¬ 
ceiver obtained «!<*(*<L \\ contend that within that in¬ 
terval the Iluilines trust of $02,7)00 became a lirst lien. 

In Hilton vs. Bissell, 1 Sanford (’ll. (X. V.) 407, it 
is true that B. purchased the land subject to two mort¬ 
gages tlu* payment of which lie assumed. 1 lie junior 
mortgage belonged to 11. B. neglected to pay the in- 
terest on the senior mortgage, just like in the instant 
case the Temporary Receiver of the National Benefit 
Life Insurance Company neglected to pay the interest 
on the senior deed of trust and took no steps to pre¬ 
vent a foreclosure thereunder. In the 11 ilton-Bisscll 
rase the mortgage was foreclosed in chancery against 
B., II. and others. In the instant case foreclosure oc¬ 
curred under the senior deed of trust. In Hilton s 
case B. tin* owner purchased the lands at the Master's 
sale under the decree and received a deed. 'I"here was 
no surplus. On a bill by II. against l». to forelose tin* 
junior mortgage, the court hold that tin* former decree 
and side were no bar. The court held that in equity 
B.'s hid and purchase will, in favor of II. be detuned 
pavment and extinguishment of the prior mortgage 
leaving tlu* land subject to the junior mortgage. 

It is believed that a Receiver in Kquity >s charged 
with a duty to all parties interested linancially in the 
real and personal assets of the insolvent estate, and a 
party holding a second mortgage or deed of trust on 
real estate involved in the proceedings is entitled to 
fair consideration and treatment, even though the in¬ 
solvent did not bind itself personally to pay tile second 
deed of trust. In other words, if the Receiver assumes 
a hostile position against tin* holder of a second trust, 
which is a lien upon the real (‘state involved in tin* pro* 
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(*(»(»<lings, such second trust holder is entitled to jnot'ce 
and an opportunity to he heard before the court upon 
any application by the Receiver with respect to the 
subject matter. Therefore, as between the Receiver and 
the plaintiff in the instant case, the purpose of the Re¬ 
ceiver in his attempt to ‘‘cut off” the second trujst did 
not have that effect. And as between the Trust| Com¬ 
panies and the plaintiff in the instant case, the former 
first trust of the Trust Companies was extinguished, 
and if they saw lit to omit the plaintiff as a party to 
their foreclosure proceedings and take such a ciourse 
as to extinguish their trust, then the second trhst of 
Huftines becomes a senior lien upon the property. 

In Kezer vs. Clifford, 59 X. H. 208, tin* court held 
that a mortgagor cannot defeat or avoid the mortgage 
by acquiring a tax title of the mortgaged premises! The 
court also held that a discharge of a mortgagor in 
bankruptcy is not a payment of the mortgage debit nor 
a discharge of the mortgage: nor does it releasje the 
mortgagor from tho estoppel of the mortgage Cove¬ 
nants. j 

i 

In Woodburv vs. Swan, 59 X. H. 22, tin* court held: 

‘‘It is a general rule, founded on the require¬ 
ments of good faith, that anvone interested in 
land with others, all deriving their titles from a 
common source, cannot acquire an absolute title to 
the land by a tax deed, to tin* injury of the others. 
The payment of taxes by a mortgagee protects his 
interest, and for the protection of his interest he 
may acquire a tax deed, but he cannot set upjthat 
title to defeat a prior mortgage.” 


i 

So, in tin* instant case, we contend that the defend- 


ants (lark and Bryan as Hece»ive*rs cannot set up tin- 
title they acquired to the property to defeat tin* deed of 
trust held by Ilufiines. And so, also, we contend that 
the defendant Trust Companies, by carrying 1 on a fore¬ 
closure proceeding and omitting to make Huftines 
party thereto, as a result of which they received a pay¬ 
ment from tin* receiver of the owner of the properly 
in the sum of $41,333.33 on account of tin* indebtedness 
due them, should not be allowed to assert that a new 
trust for $83,333.33 which they received from the own¬ 
er of the property (not a bona (ide purchaser at fore¬ 
closure sale) is senior to llufiines' deed of trust. 


In Carpenter vs. Brenham. 40 Calif. 221, tin* court 
savs: 


“Although the foreclosure of the first mort¬ 
gage, 1 to which the junior mortgagee is not a 
party, does not affect the rights of the latter, yet 
such a foreclosure* is valid as between the holder 
of the first mortgage* and tin* mortgagor: and the* 
purchaser at the foreclosure sale acepiires the 
legal estate* of the* mortgagor subject e>nly te> the* 
lien of the* junior mortgagee." 


Our e-ash is stmngor because the purchase*!- at th«‘ 
foreclosure sale* was the* owner himself. 


ASSKJXKI) KRROR 17 


The fe»rocle)sure* sale e>n Januarv 2b, 1932. hv the 

• • 

Trust Companies e*xhauste*d the* original first trust of 
&12b,000 (Dick vs. Moon, 20 .Minn. 309: Loomis vs. 
Clamhv, 09 Minn. 409). The same lanel can be* sold 


but once under the same mortgage (Fowler vs.j John¬ 
son, 26 Minn. 338). 

ASSl(iXKI) FRR()RS 18. 19 


The showing made in the instant ease* required the 
appointment of a Receiver, who would manage the 
property properly, collect the rents and pay fixed 
charge's, including taxes, which the present Receivers 
neglected to do. Thev suffered defaults of all kinds 
ami neglected their duties (R. pp. 8, 11, 17, 20). What 
has become of the rents derived from the Bhlfour 
Apartment? Have they been mingled witii otljer re¬ 
ceivership funds and diverted to other sources? 

The pecuniary condition of the mortgagor, his fail¬ 
ure to pay taxes, premiums of insurance or inforest, 
and the action of the mortgagor in diverting the rents 
to other purposes than the payment of taxes, insur¬ 
ance, interest, etc., are adequate grounds for tljie ap¬ 
pointment of a receiver (Kountze vs. Omaha Hotel Co. 
107 l\ S. 378, 397); (jrant vs. Phoenix Life Ins. Co. 121 
F. S. 107); Ilitz vs. Jonks, 123 F. S. 297, 306; Shepherd 
vs. Pepper, 133 F. S. 026, 67)2). | 

j 

An order should be (Mitered restraining tliej trust 
companies from foreclosing under the trust of $83,- 
33)3.333 as a first trust. We contend that it is a slecond 


1 rust. 
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We submit that tin* trust of $32,7)00 has become a 
first trust, and that the trust of $83,333.33 held lj>y tin* 
National Savings Trust Co. is a second trust. 
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We respectfully submit that the court or red in dis 
missing tin* hill, and tin* decree should be reversed. 

i Lkvi H. David. 

Robert H. McXkii.i.. 
Attorneys for Ayyctlanf 
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JANUARY TERM, 1934. 


No. 6123 


i 


DANIEL R. HUFFINES, Appellant, 

vs. 

i 

AMERICAN SECURITY AND TRUST COMPANY, 

et al., Appellees. 


BRIEF FOR AMERICAN SECURITY AND TRUST 

COMPANY, APPELLEE. 


Short Statement. 

Bv this appeal, Daniel R. Huffines, appellant, seeks a re¬ 
versal of a decree of the Supreme Court of the !District 
of Columbia dismissing his bill in equity, in 'syhich he 
prayed that a second deed of trust, given to secure pay¬ 
ment of certain notes held by him, be declared to he a first 
lien on the Balfour Apartment House, located at I6th and 
U Streets, Northwest, in the District of Columbia. 

Upon the filing of the bill, the court issued a rulej against 
appellees requiring them to show cause why a temporary 
receiver should not be appointed to take charge! of the 
property (R. 33-34). i 


i 

i 

i 
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This appellee, American Security and Trust Company, 
as the party secured under the first trust on the property, 
answered the rule and moved that the bill be dismissed 
(R. 3G-38). All of the other appellees, with the exception 
of Vaughn and Derrickson, the Trustees named in the 
second trust, tiled similar returns and motions to dismiss 
the bill (R. 39-40). 

Upon the issue thus raised by the pleadings, Huffines 
claimed that a foreclosure sale held on January 25, 1932, bv 
the trustee named in the first deed of trust, was a judicial 
sale, bv which he, as holder of the notes secured bv the 
second deed of trust, was not bound because he was not 
named and served as a party to a certain receivership pro¬ 
ceeding, in which appellees, Clark and Bryan, were ap¬ 
pointed Receivers of the National Benefit Life Insurance 
Company, which held title to the property subject to the 
tirst and second deeds of trust above mentioned. 

This appellee, American Security and Trust Company, 
contended that the sale was not a judicial sale, but was made 
by the trustee under the first deed of trust; that the Trust 
Company intervened in the receivership proceeding merely 
for the purpose of obtaining leave of court to foreclose 
under the deed of trust so that the Receiver would be given 
an opportunity to protect the rights and interests, if any, 
of the insolvent Insurance Company; that Huffines was 
given previous notice of the sale, although such notice was 
not required, and it was not necessary or proper for the in- 
tervenors to attempt to make Huffines a party to the re¬ 
ceivership proceeding; that leave having been thus ob¬ 
tained, the property was sold, not under the supervision 
of the court in any sense, but under the powers and terms 
of the deed of trust, and the purchaser at such sale obtained 
a good title free and clear of Huffines’ second trust, which 
he failed to protect; that he was also guilty of laches in 
waiting more than eighteen months after learning of the 
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foreclosure sale before he brought this suit in which he 
prays that his second trust be decreed to be a first trust 
superior to the lien of a new deed of trust given by the pur¬ 
chaser at said sale to secure the deferred paymjents. 

After hearing oral argument and considering jtlie briefs 
filed, the lower court held that the sale on January 25, 
1932, was not a judicial sale, but a sale under the powers 
granted in the deed of trust and that notice to subsequent 
encumbrancers was not necessary (R. 42). 

A decree was thereupon entered granting tlnb motions 
to dismiss the bill (R. 42-43). I 

Pleadings. 

j 

Bill of Complaint. 

j 

The allegations of the bill of complaint are voluminous 
(R. 2-33), and even the summary thereof in appellant’s 
brief is quite lengthy (pp. 2-15). Without repeating this 
summary and omitting many details which appear to be 
unimportant, the essential facts alleged in the bill may be 
briefly stated, in chronological order, as follows:| 

On August 17,1925, Daniel R. Huffines borrowed $125,000 
from the American Security and Trust Company, herein¬ 
after called the 4 ‘Trust Company;” gave his notes, pay¬ 
able three years after date, for that amount to tjhe Trust 
Company and, to secure payment thereof, executed a first 
deed of trust covering the Balfour Apartment House, which 
he then owned, to the National Savings and Trpst Com¬ 
pany, as Trustee, hereinafter called the ‘ 4 Trustee j’ (R. 4). 
This is the “original deed of trust,” under which the prop¬ 
erty was later sold on January 25, 1932 (R. 16). 

On July 26, 1927, Huffines conveyed the property to 

Isadora N. Smith, who assumed the first trust, paid Huf¬ 
fines $60,000 cash and gave him her notes for $50,000 se¬ 
cured by a second deed of trust on the property in| favor of 
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Vaughn and Derrickson, Trustees (R. 5-6). This second 
deed of trust is the one which Huffines now seeks to have 
decreed to be a first lien on the property (R. 24, 32). 

On August 12, 1927, Isadora X. Smith conveyed the prop¬ 
erty, subject to said first and second trusts, to Harold E. 
Waddell, and on September 10, 1927, Waddell conveyed the 
property to the National Benefit Life Insurance Company, 
hereinafter called the “Insurance Company’’ (R. 7). 

There is no allegation that Waddell or the Insurance 
Company ever assumed or agreed to pay Smith's notes for 
$50,000 secured by the second deed of trust, but it is al¬ 
leged that Smith and Waddell were “straw grantees" for 
the Insurance Company and that the Insurance Company 
actually supplied the $60,000 cash down payment, when 
Smith bought the property from Huffines (R. 7-8). 

Between February 1, 1928, and March 6, 1931, the In¬ 
surance Company made seven instalment payments to Huf¬ 
fines on the second trust notes, such payments aggregating 
$17,500, thus reducing the amount due on the second trust 
notes to $32,500 (R. 8). 

On duly 13,i 1928, when the first trust notes for $125,000 
were about to become due, the Insurance Company and 
Trust Company entered into a written agreement extend¬ 
ing the maturity of the notes to August 17, 1931, and, by 
said agreement, the Insurance Company assumed and 
agreed to pay the notes (R. 9). 

On September 24, 1931, in the case of Pinkett against the 
Insurance Company, Equity Cause No. 53,391, Daniel C. 
Roper was appointed Temporary Receiver of all property, 
including the Balfour, of the Insurance Company (R. 8, 
12), which was alleged to be insolvent. 

On December 16, 1931, the Trust Company and the Trus¬ 
tee named in the first deed of trust filed an intervening 

•T' 

petition in the receivership proceeding, Equity No. 53,391, 
praying that “each of the Interveners be given leave to have 
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said described property sold under said deed of trust ac¬ 
cording to its terms;” that the Receiver be aujhorized to 
deliver possession of the property to the purchaser at such 
sale and that the net rents collected up to the time of sale 
be held by the Receiver to await the further oijder of the 
court (R. 10-12). | 

On December 16, 1931, upon said petition, tlici court en¬ 
tered an order giving Interveners “leave to sell tjie Balfour 
Apartment House * * * in accordance ivith the terms 

of the deed- of trust ” further directing the Receiver to de¬ 
liver possession to the purchaser, to account to the pur¬ 
chaser for rents collected after the sale and t(]> hold the 
rents collected prior to the sale (R. 12-13). 

On January 25, 1932, the Receiver tiled a petition in the 
receivership proceeding stating that the Insurance Com¬ 
pany owned the Balfour property, subject to tluf first and 
second deeds of trust above described; that it \} r as neces¬ 
sary for the Receiver to protect the property against the 
first trust “in view of the assumption of the first j trust and 
the legal effect of a suit for a deficiency judgment should 
the property be sold for less than $125,000 plus interest, 
taxes, penalties and expenses of sale” and prayed that the 
Receiver be authorized to employ some one to lj>id at the 
sale up to $125,000, but to permit the property to be sold 

if anv one should bid more than $125,000. An Order was 
* 

thereupon entered by the court giving the Receiver au¬ 
thority to take the action which he had thus recojmnended 
(R. 14-16). 

Later, on the afternoon of the same day, January 25, 
1932, the property was sold at public auction foij $125,000 
to James M. Baker, who had been employed byj the Re¬ 
ceiver to bid at the sale (R. 16). There is no allegation in 
the bill, however, that the Trust Company or Trustee then 
knew anything about the petition filed earlier in the day by 
the Receiver, or about the order of court above described, 
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or that the Trust Company or Trustee knew that Baker was 
representing the Receiver. 

The bill alleges that Huffines had no notice previous to the 
entry of said order on January 25, 1932, that such an order 
would be entered. There is also an allegation that Huffines 
“was not present at said auction sale, nor was anyone rep¬ 
resenting plaintiff present thereat” (R. 17), but there is no 
allegation that Huffines did not have advance notice of the 
auction sale. On the other hand, the Trust Company's an¬ 
swer to the rule states, under oath, that the sale was pub¬ 
licly advertised and advance notice of the sale was sent bg 
mail to Huffines and also to his counsel in Greensboro. 
North Carolina (R. 37-38). 

On Februarv 19, 1932, the sale was consummated bv 
Baker paying $41,666.66 cash and giving to the Trust Com¬ 
pany his two notes, one for $41,666.67 and the other for 
$41,666.66, dated January 25, 1932, payable in one and two 
vears, respectively, such notes being secured bv a new deed 
of trust given by Baker on the property. The bill alleges 
that the cash payment of $41,666.66 was supplied from 
funds of the Insurance Company (R. 18). 

On February 29, 1932, Roper resigned as temporary Re¬ 
ceiver of the Insurance Company, whereupon Clark and 
Bryan were appointed permanent Receivers (R. 9). 

On March 11, 1932, Baker conveyed the property to Clark 
and Bryan, Receivers (R. 18). Such conveyance was of 
course subject to the new deed of trust executed by Baker, 
although the bill is silent in that regard. 

On March 31, 1933, default having occurred in the pay¬ 
ment of one of Baker's notes secured by his new deed of 
trust, the Trust Company filed another petition in the re¬ 
ceivership proceeding for leave to foreclose under the new 
deed of trust. The Receivers replied by reciting the events 
above described and opposing an immediate sale, where- 
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upon on May 31, 1933, the court entered an order continu¬ 
ing the hearing until July 31,1933, and filed a memorandum 
to the effect that unless the Receivers paid overdue inter¬ 
est, taxes and made a payment on account of principal by 
July 31, 1933, the Trust Company would be entitled to an 
order permitting the foreclosure (R. 18-23). 

On August 1, 1933, this bill was filed, it bding alleged 

I 

that the foreclosure sale on January 25, 1932, displaced the 
original deed of trust given by Huffines to secure the loan 
of $125,000 and the second trust of $50,000, reduced to $32,- 
500, held by Huffines, should be considered as a senior or 
first lien on the property prior to the new tru^t given by 
Baker (R. 24). ! 

The bill then repeats that Huffines was not mgde a party 
to the “foreclosure proceedings,” (meaning tlije receiver¬ 
ship proceedings), and the “decree of foreclosure,” (mean¬ 
ing the decree giving the Trust Company leave to fore¬ 
close under the deed of trust) was entered without notice 
to Huffines (R. 28). j 

In the bill, Huffines prays for the appointment of a Re¬ 
ceiver for the property; that the Trust Company be en¬ 
joined from selling the property under the new Baker deed 
of trust; that the Trust Company discover the| nature of 
its negotiations with the Insurance Company in' regard to 
the extension of the maturity of the notes, and that a final 
decree be entered declaring said second trust, reduced to 
$32,500, held by Huffines, to be a first lien on tin}* property 
superior to the new deed of trust executed by Baker under 
date of Januarv 25, 1932 (R. 30-32). ! 

Rule to Show Cause. 

s 

Upon consideration of the bill, the court issued a rule 
requiring the defendants to show cause why a temporary 
Receiver should not be appointed to take charge of the 
property (R. 33-34). 
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Answer to Rule and Motion to Dismiss. 

On August 24, 1933, the Trust Company filed a return to 
the rule and a motion to dismiss the hill, stating that the 
property was in the custody of Clark and Bryan, Receivers, 
so that there was no necessity for the appointment of an¬ 
other Receiver; that the bill of complaint did not state a 
cause of action; that the sale on January 25, 1932, was not 
made pursuant to a “foreclosure decree," but was made 
“under the deed of trust," with leave of court first had 
and obtained in the receivership case; that the sale on 
January 25, 1932, was publicly advertised many days in 
tlie Evening Star newspaper and advance notice was given 

bv letters addressed to Iluffines and to his counsel in 
* 

Greensboro, North Carolina; that under date of February 
20, 1932, Iluffines’ representative acknowledged receipt of 
notice that tin* property had been sold on January 25, 1932: 
that Iluffines had been guiltv of larhrs in waiting more than 
eighteen months before raising any question as to the sale 
and that the sale was valid and binding on all parties in 
interest, including Iluffines. 

Opinion of Lower Court. 

In the court below, the matter was fully argued and 
briefs submitted to Mr. Justice Bailew who held: 

“After a full examination of the brief of plaintiff’s 

counsel, I am still of the opinion that the sale under 

the deed of trust was not a judicial sale, but a sale under 

the powers granted in the deed of trust, and therefore 

that notice to subsequent incumbrancers was not neces- 

sarv. 

* 

The motion to dismiss will be sustained" (R. 42). 


i i 


A decree was thereupon entered dismissing the bill (R. 
42-43). 




ARGUMENT. 

I 

l 

The foreclosure sale on January 25, 1932, wa^ not a * ‘ju¬ 
dicial sale,” but was a sale under the powers granted by 
the deed of trust. 


The first seven assigned errors state, in seven different 
ways, a single proposition, namely, that the lower court 
erred in holding that the foreclosure sale on January 25, 
1932, was not a “judicial sale,” but was a sale under the 

i a 

powers granted by the deed of trust and erred!in holding 
that it was not necessary to make Huffines a pirty to the 
receivership case. 

The Trust Company, appellee, contends that tlje sale was 
nothing more nor less than a sale under the powdrs granted 
by the deed of trust and its intervening petition was filed 
in Equity Cause No. 53,391, in which Roper had been ap¬ 
pointed temporary Receiver of the insolvent i Insurance 
Company, for one purpose only, that is, to obtain leave of 
court to foreclose , thus giving the Receiver jin oppor¬ 
tunity to protect whatever interest the Insurance Com¬ 
pany might have in the premises. As the property was in 
the possession of tlie Receiver and, therefore, j construc¬ 
tively in the possession of the court, such possession could 

not be disturbed without the court's consent, in merely 

* 

giving its consent to the sale, the court did not assume con¬ 
trol over the manner in which the Trustee was to conduct 
the sale or undertake supervision over the distribution of 
the proceeds of sale. Incidentally, the Trust ‘.Company 
prayed that the court require the receiver to account for 
rents collected by him and to deliver possession of the 
property to the purchaser at the foreclosure said. 

i 

I 

The Trust Company’s intervening petition did j not seek 
a foreclosure under the supervision of the court, jmd Huf¬ 
fines ’ bill contains no allegation to that effect. Xcj attempt 
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was made to follow or comply with the lower court’s 
Equity Rule 08 governing “court sales." Such rule pro¬ 
vides for a definite form of “decree of sale:” for certain 
prescribed terms of sale; requires the officer making the 
sale to give bond and, after the sale, to make a report to 
the court; to obtain an “order nisi " ratifying the sale un¬ 
less cause be shown to the contrary within a certain time: 
requires publication of the order nisi for a certain period 

before the sale can be finallv ratified bv the court. In the 

• • 

case of such “judicial sales,” even the fees of the auc¬ 
tioneer are fixed by the Rule. Xo such procedure was at¬ 
tempted or was necessary in the present case of a enu- 
fracfual and not a judicial foreclosure. 

In Parsons rs. Little, 2S App. I). (\ *J1S, upon which ap¬ 
pellant relies, suit was filed by Little, a stockholder, bond- 
holder and creditor of a Cereal Company, to have receivers 
appointed for all property of the Company, which was al¬ 
leged to be insolvent. Receivers were appointed and re¬ 
ported to the court that all property of the Company had 
been conveyed to a Trustee* under a deed of trust to secure 
payment of bonds issued by the Company; that it would 
be to the advantage of all parties to have the property sold, 
but such sale could only be made with the consent of the 
Trustee. Finally the Receivers, the Trustee and certain 
creditors agreed that sale should be made by the Trustee, 
but the deed of trust provided that such a sale should be 
advertised for eight weeks. Apparently with consent of 
all parties, the court authorized a sale by the Trustee upon 

onlv ten davs advertisement. The sale was made and re- 
• • 

ported to the court, which ratified the sale and directed 

the Rercirers and Trustee to unite in a convevance to the 

* 

purchaser. One bondholder. Parsons, then intervened and 
asked that the sale be set aside, but the court dismissed 
the intervening petition and such action was affirmed on 
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appeal. Parsons’ attorney argued: ‘‘This is hot a sale 
under the deed of trust, for it was not in accordance with 
its terms.” Commenting on that argument, this Court 
made the statement, quoted on page 27 of appellant’s brief, 
that it was immaterial whether the sale be considered as 
made by the trustee under the power conferred i|n the deed 
of trust, or as a judicial sale under the order of! the court, 
remarking, that “the latter view is probably the correct 




cessary to 
case may 


one." While the remark just quoted was not ne| 
the decision, we can agree that the facts in that 
have justified the view that the sale was a judicial sale of 
all property of the insolvent Company for the purpose of 
winding up its affairs and distributing the proceeds of sale 
among the Company’s creditors. In that case,! the court 
did supervise the sale, required the Receivers toi join with 
the Trustee in the conveyance to the purchaser and finally 
ratified the sale. 

In so far as Parsons vs. Little has anv bearing on the 

| v 

present case, it is an authority in favor of appellees be- 

I 

cause this Court affirmed the action of the lower court in 

i 

dismissing Parsons’ intervening petition, in whjeh she, a 
bondholder, uho had not been previously a parti) to the 
proceeding, sought to have the sale set aside. 

In the present case, after the Trust Company} obtained 

leave to sell under the deed of trust, the court had noth- 

ing further to do with the sale, or with the distribution 

of the proceeds of sale. It was not necessary to] have the 

sale ratified bv the court, as required bv Rule 6£j, and the 

• 1 ^ r 

court was not requested to do so. The sale Was made 

precisely in accordance with the terms of the| deed of 

trust and not upon terms prescribed by the coujrt, or by 

Rule 68 governing “judicial sales.” 

Hitz v. Jenks, 185 U. S. 155, cited by appellant was a 

sale bv a trustee named in a deed of trust, who jwas also 
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tlie receiver appointed by a chancery court to hold the prop¬ 
erty. He sold the property without obtaining the permis¬ 
sion of the court. Here such permission was obtained and 
the sale made under the trust and not under any order of 
the court. 


In the case of Xew York Life Insurance Company vs. 
Bond Building Company, 47 App. I). C. 253. quoted on 
page 28 of appellant’s brief, the Life Insurance Company 
filed a bill in equity for the primary purpose of obtaining 
a foreclosure of a mortgage under Section 95 of the Dis¬ 
trict of Columbia Code. An examination of the record in 
that case, Xo. 3061 in this Court, will show that plaintiff 
prayed that the property be “sold in such manner and 
/>// such officer as the Court may direct." While the mort¬ 
gage gave the mortgagee power of sale, tin* mortgage did 
not name any itrustee and the court, by its decree, ap¬ 
pointed Wilton ,1. Lambert as Trustee to conduct tin* sale 
and directed him to comply with the Equity Rule govern¬ 
ing court sales. Incidentally, at the request of the plain¬ 
tiff, the court appointed a temporary Receiver to collect 
the rents pendente life and the question in controversy was 
raised by an intervening petition of a tenant of the mort¬ 
gagor claiming that the acceptance of rent by the Receiver 
constituted an admission by the mortgagee that it was 
bound bv mortgagor's lease to the tenant. This Court held 
that the Receiver’s acceptance of rent was not binding 
upon tin* mortgagee. Very plainly a “judicial sale" was 
involved in that case and no party to tin* suit asserted 
any claim to the contrary. The necessity for judicial fore¬ 
closure in the Bond Building case grew out of the use of 
the Xew York form of bond and mortgage instead of the 
District of Columbia form of trust deed. 
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The brief filed by Hufiines' counsel in the coiirt below 
contained this admission on page 21 thereof: 

k 'A foreclosure under a first deed of trust outside 
of a court proceeding* brought for that purpose, does 
not require notice to the holder of a second trust . 


7 7 


Aside from this admission, this Court has held that the 
holder of a senior deed of trust may foreclose witjhout giv¬ 
ing notice to junior encumbrancers. 

Salisbury r. White, (50 App. 1). C. 389, 391. j 

I 

If, therefore, this Court agrees with the Trust Com¬ 
pany's contention that this sale was made under the deed 
of trust and not in any sense under the supervision of the 
court, appellant admits that In*, as holder of the second 
trust, was not entitled to any notice, and it would seem to 
be unnecessary to discuss any of the other points raised 
in appellant's brief. In other words, when appellant was 
given notice in advance of the date of the sale (Rj. 37), he 
received more consideration than he was entitled to 
demand. 

There is no claim in the present case that the proceeds 
of sale exceeded the amount due on the notes secured bv 

i # v 

the first trust. As a matter of fact, there was a substantial 
deficiency. If there had been a surplus, then a duty would 
have arisen on the part of the Trustee to pay the claims 
of junior encumbrancers, in order of their priority, Indore 
turning over any balance to the mortgagor. 

Church r. Holme's, (50 App. D. C. 27. j 

Except in the case of such a surplus, the Trustee under 
a first deed of trust is under no obligation to njotify or 
take any action to protect junior encumbrancers 

“A senior mortgagee exercising his power| of sale 
is under no obligation to protect the rights of k junior 
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mortgagee, except those of infants and others non $ui 
juris.” 

41 Corpus Juris 942, citing cases. 


We agree With the statement on page 30 of appellant’s 
brief that “Names are not things.” Therefore, appel¬ 
lant's characterization of the decree of December 1(3, 1931, 
as a “foreclosure decree” does not make it a “foreclosure 
decree.” On ithe contrary, as alleged in the bill, such de¬ 
cree merely gave the Trust Company “leave to sell * * * 

in accordance with the toons of the deed of trust ” (R. 12). 
Such leave was obtained in order to avoid any conflict with 
the court's exclusive jurisdiction through its receiver, as 
in Iiitz r. Jenks, supra. Similarly, appellant's characteri¬ 
zation of Equity Cause No. 53,391 as a “foreclosure pro¬ 
ceeding” does not make it a “foreclosure proceeding," 
when a reading of the bill establishes conclusivelv that it 
was a “receivership proceeding” and the Trust Company’s 
intervening petition was not hied therein for the purpose 
of obtaining a judicial sale under the supervision of the 
court. 


It was not necessary to make Huffines a party to the re¬ 
ceivership proceeding. His second trust of $32,500 has not 
become a senior lien. 

Assigned Errors Xos. 8 to 17, inclusive, assert that the 
lower court erred in refusing to hold that Huffines should 
have been made a party to the receivership case; that as 
he was not named therein, he is not bound bv the fore- 
closure and his second trust has become a senior lien on 
the property. 

In reply, this appellee first calls attention to the fact 
that even if the sale on January 25, 1932, should be con¬ 
strued to be a “judicial sale,” it does not follow, as appel- 



lant assumes, that it was necessary to make appellant a 
party to the proceeding. j 

In their brief, counsel for appellant have cited many 
cases upon this point, but an examination of them indi¬ 
cates that they arose in jurisdictions where there was a 

*. 

right of redemption for a certain period after salej whereas 
no such right exists in the District of Columbia* or they 
were cases involving mortgages in jurisdictions where stat¬ 
utes or the mortgages themselves required notice to junior 
encumbrancers. It seems unnecessary to review sujch cases, 
because thev are not entitled to weight as authority in the 
District of Columbia. 


‘‘Notice of the intended sale must be givejn to the 
mortgagor's grantee, or to any person holding!a junior 
lien on the premises, if so required hy the Mortgage 
or deed of trust or hq statute , hut otherwise \it is not 

y * 

necessary. 

41 Corpus Juris 957, citing cases. 

Counsel for appellant have failed to point out hny such 
statute in force in the District of Columbia and | has not 
cited any case, in this District, holding that junior encum¬ 
brancers must be made parties bet ore a court will decree 
a foreclosure under a senior encumbrance. Section 95 of 
the D. C. Code, relating to court foreclosures, does not 
contain any such requirement. 

As above stated, Muffines' counsel admitted in the court 

1 n 

below and will probably concede here that in thejease of 
an ordinary sale under a deed ot trust, without the inter- 
vontion of any court, it is not necessary even to notify 
junior encumbrancers of tin* proposed sale. It, therefore, 
the Insurance Company had not become insolvent and, 
consequently, if no receivership case had been pending, the 
property could have boon sold under the tirst deed lot trust 
without giving Iluffines any notice whatever. This being 
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so, it is difficult to understand how the insolvency of the 
Insurance Company and the pendency of the receivership 
proceeding could have given Huffines any higher right to 
protection than he would have had, if no receivership case 
had been pending. 

The Trust Company intervened in the receivership case, 

not because of anv dutv which it owed to Hu times, but be- 

cause of the dutv which it owed to the court and to its Re- 

♦ 

ceiver. The Insurance Company had assumed and had 
agreed to pay the first trust notes aggregating $125,000 
(R. 9) and the Receiver was entitled to an opportunity to 
take action, if possible, to prevent a large deficiency claim 
being established against the assets of the Insurance Com¬ 
pany. 

On the other hand, there is no allegation in the bill that 
the Insurance 1 Company ever assumed or agreed to pay the 
second trust notes held by Huffines. Huffines, therefore, had 
no interest in, and it was not necessary to make him a party 
to the receivership case. Huffines had no possible claim 
against the Insurance Company, or its Receiver, and his 
counsel admit this fact (appellant’s brief, p. 48). 


Foreclosure sale was valid and displaced Huffines’ second 
trust. 

In appellant's brief, page* 45, his counsel suggest that 
the plan devised by the Receiver,” if successful, would 
have resulted in the Receiver owning or having control of 
the same property he had prior to the sale and it would 
be subject to a trust of only $83,333.33 instead of two trusts 
of $125,000 and $32,500, respectively. He does not men¬ 
tion the fact that $41,666.67 had been paid in cash when the 
sale was consummated, so that no complaint concerning a 
reduction of the first trust from $125,000 to $83,333.33 would 
seem to be justified. 
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The foreclosure sale was either valid or invalid. jHuffines 
nowhere claims that it was invalid because in that event 
the original first trust of $125,000 would still be a first lien 
on the property. 

Huftines, therefore, concedes the validitv of the sale as 

i 

against all persons other than himself and claims that the 

remedv under such first deed of trust having been ex- 

ha listed, li is second trust immediatelv became a lirsst lien in 

* 

the interval between the sale on Januarv 25, 1932, iand the 

execution of the new trust bv Baker on Februarv 19, 1932. 

* 

(See appellant's brief, pages 47-4-8.) 

The fallacy of this contention is apparent. If the fore¬ 
closure sale was valid, then the Trustee under the first 
trust, pursuant to the sale, passed a good title, frtje of all 
liens, to Baker, the purchaser, and the new deed of trust 
executed by Baker on the same day, February ]|9, 1932 
(R. 17), created a first lien on the property. 

The bill contains no allegation of fraud or collision on 
the part of the Trust Company, nor does it allege that the 
Trust Company knew anything about Receiver Roper's ap¬ 
plication to the Court for authority to bid up to $125,000 
and his recommendation that the Receiver should!permit 
the property to be sold to any other person who mijght bid 
more than $125,000. j 

i 

In his petition of January 25, 1932, Receiver Roper made 
a full disclosure of the situation to the court and, upon con¬ 
sideration thereof, the court, by the order entered January 
25, 1932, expressedly authorized Roper to employ solme one 
to bid up to $125,000 for the property. The reasin why 
Roper did not notify the Trust Company of this order, prior 
to the sale, is quite obvious. The Receiver probably hoped 
to purchase the property for less than $125,000 and knew 
that the Trust Company would have some representative 


i 




18 


bid up to that amount, if the Trust Company had known 
about the instructions given to Roper by the court. 

At the time of sale, the Trust Company did not know that 
Baker, the purchaser, had any connection with the Receiver 
and there is no allegation in the bill that the Trust Com¬ 
pany had any such knowledge. There was, therefore, no 
reason for the Trust Company to refuse to consider Baker’s 
bid of $125,000, which was accompanied by the necessary 
deposit of $5,000. 

The property was sold and conveyed to Baker in good 
faith and, after completion of the transaction,—in fact, 
some weeks later, on March 11, 1932—Baker conveyed his 
equity in the property, subject to the new trust given by 
him to secure his notes for $83,333.33 representing the de¬ 
ferred payments, to Clark and Bryan, Receivers (R. 18). 
It would be most unfair to the Trust Company to have its 
new lien for $83,333.33 created by Baker’s deed of trust, 
destroved or subordinated to Huffines’ second trust, be- 
cause of Baker’s subsequent eouveyanee to the Receivers, 
which the Trust Company had no power to prevent. 

The result is not unfair to Huffines because he knew that 
if the notes sinned bv him and secured bv the original first 
trust, which lie executed, were not paid, the Trust Company 
was entitled to a foreclosure which would displace his sec¬ 
ond trust and, as indicated by this Court’s opinion in Rob¬ 
erts v. International Bank, 58 App. D. C. 87, he was negli¬ 
gent in failihg to keep himself informed concerning the 
property. Huffines intimates, without charging fraud or 
collusion, that the court below and its receiver were engag¬ 
ing in an improper sale, but shows that his own conduct was 
not above suspicion and his own hands were not immacu¬ 
late. 
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Huffines was guilty of laches and not entitled to relief in 
equity. 

Assigned Errors Xos. 18 to 21 are general in character 
and apparently do not require any specific reply. If the 
lower court was right in dismissing Huffines’ bilSl of com¬ 
plaint upon the grounds above indicated, it seems quite 
clear that the Court did not err in refusing to qppoint a 
Receiver for the property, which was already in tjlie hands 
of Receivers in Equity Cause Xo. 53,391, which was a 
general receivership. In such cases the court will not ap- 

i 

point an additional or special receiver for a particular piece 
of property already included in the general receivership. 

53 Corpus Juris 77, citing cases. j 

i 

j 

In any event, Huffines is not entitled to equitable relief 
because lie did not come before the equity court with clean 
hands. lie borrowed $125,000 from the Trust C|ompanv, 
gave his notes for that amount to the Trust Company and 
executed the deed of trust, under which the foreclosure sale 
was made. He knew its terms and a court of equity will 
not permit him to defeat the repayment of the $1^5,000, of 

I 

which he received the benefit, and which he, by his notes 
and deed of trust, agreed to repay. It is true that when 
the Trust Company agreed with the Insurance Company to 
extend the maturity of the notes to August 17, 193f (R. 9), 
Huffines mav claim that he was therebv relieved of;liability 
at law on the notes, but he is not in a position to cl^im that 
the notes for $32,500 held by him and secured by the second 
trust should be given priority over his own original obliga¬ 
tion to the Trust Company under the first deed of tjrust. 

Furthermore, Huffines was guilty of laches. He does not 
allege anvwhere in the bill that he did not have advance 
notice of the sale. He merely avers that “he was not pres¬ 
ent at said auction sale” and did not have previous notice 
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of the entry of the decree of December 16, 1931. He does 
not allege that he had no notice of the decree prior to the 
sale on January 25, 1932. 

Huffines does not deny the positive averment, under oath, 
in the Trust Company’s return to the rule that, prior to 
the sale on January 25, 1932, such sale was publicly ad¬ 
vertised in the Evening Star and notice thereof was sent 
to him and to his counsel in Greensboro, North Carolina 
(R. 37). Nor does he deny that within less than a month 
after the sale, his representative acknowledged receipt of 
advices that the property had been sold (R. 38). 

Yet Huffines waited for more than eighteen months be- 
fore filing this suit and offers no excuse for the delav. In 
the meantime, the position of the parties had changed. The 
status of the Insurance Company, according to the facts 
disclosed by the bill, appears to have gone from bad to 
worse. There is no allegation in the Hill that the property 
could be sold in the summer of 1933, when the bill was 
filed, for anything like the price it brought in January, 


1932. 

The Trust Company was entitled to have the property 
sold /// J an nar//, 1 !>■//*. and It would not b<* lair or just to 
permit Huffines, with notice of the sale, to remain inactive 
for eighteen months and then for the first time attack the 
validity of the action taken by the Trust Company. 

The recent decision of this Court in Roberts cs. Interna¬ 
tional Bank, 58 App. I). (’. 87. appears to be particularly 
pertinent. There Gale made certain notes payable to the 
order of Roberts, who endorsed them in blank and tliev 
were later purchased by the Bank before maturity. The 
notes were secured by a second trust on the property. 
After certain instalments became due, without notice to 
Roberts, the property was sold at foreclosure under a first 
deed of trust and no surplus was realized for distribution 
to the Bank as holder of the second trust. The lien of the 
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second trust on the property was therefore destroyed. 

When later instalments on the second trust notgs became 

! 

due, they were protested, Roberts was notified and he was 
then sued on the notes. He defended on the ground that 
no notice was given to him of the first defaults; that if he 
had been notified “he would have been able to bluv in the 

i \ 

property and save himself from loss/’ In affirjming the 
decision of the lower court holding Roberts liable for the 
instalments which became due on the notes after the fore¬ 
closure under the first trust, this court said: 

“We find nothing in the circumstances of jtliis case 
which entitles the plaintiff in error to any jequitable 
relief. He sold the described real estate to Magda¬ 
lena E. Gale and accepted these notes in settlement, 
secured by a second deed of trust upon the premises. 
He then negotiated the notes for value by nutans of a 
blank indorsement, therein* giving them currency. It 
must be assumed that he knew of the existence and 
terms of tin* prior incumbrance, and knew [that the 
mortgaged property was liable to sale if the debt 
secured by it was not paid when due. He had! no right 
to demand that the indorsee of these notes should keen 

i 4 

him informed concerning the action of the i trustees 
under the prior mortgage. Ilis apparent failure to 
keep himself informed concerning the property and 
the notes was mere negligence upon his part,j and the 
loss of which he complains was occasioned jthereby, 
and he is without remedv against the indorse^*” 


CONCLUSION. 

i 

It is, therefore, respectfully submitted that tlic fore¬ 
closure sale on January 2."j ? 19J2, was not a “judicial sale,” 
but was a sale under the powers granted by the!deed of 
trust; that when the Trust Company filed its intervening 
petition in the receivership proceeding for “leave jo sell.” 
it was not necessary to make Huffines a party to tjiat pro- 


I 

i 




ceeding; that when Huffines, holder of the notes secured by 
the second trust, was given advance notice of the proposed 
sale, he received more consideration than he was entitled 
to demand and he was guilty of laches in waiting more than 
eighteen months before taking any steps to attack the 
validity of the transaction, especially as he offered no ex¬ 
cuse whatever for the delav. 

The action of the lower court in dismissing Huffines’ bill 
of complaint should, therefore, be affirmed. 

Frederic 1). McKenney, 

.John 8. Flannery, 

G. Bowdoin Craighill, 

Attorneys for Appellee, 
American Security and Trust Company. 
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IN THE 


Court of Uppeate, district of Coltimfota 


October Term, 1933. 


No. 6123. 


Daniel R. Huffixes, Appellant , 

i 

v. 

American Security and Trust ('omi-any, a corpora¬ 
tion, in its own right and as Trustee; j 

National Sayings and Trust ('ompany, a corpojration, 
as Trustee, and in its own right; 

The National Benefit Life Insurance Company, a 

corporation; 

Gilbert A. Clark and Frank B. Bryan, Jr., as Re¬ 
ceivers of The National Benefit Life Insurance 

Company; 

E. G. Vaughn and Ward F. Derricksox, as Trustees, 

Appellees. 


BRIEF FOR APPELLEES, THE NATIONAL BENE¬ 
FIT LIFE INSURANCE COMPANY, A j COR¬ 
PORATION, AND GILBERT A. CLARK AND 
FRANK B. BRYAN, JR., RECEIVERS OF! THE 
NATIONAL BENEFIT LIFE INSURANCE 
COMPANY. ! 


STATEMENT OF THE CASE. 


This is an appeal from a decree dismissing the bill of 
complaint of appellant, plaintiff below. The bill con¬ 
sisted largely of averments of proceedings had in 
Equity cause No. 53391, John Randolph Pinkett vj. The 
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National Benefit Life Insurance Company, then and 
now pending- in the Supreme Court of the District of 
Columbia. Appellant contends certain of said proceed¬ 
ings were had without his knowledge or participation, 
and claims a change in the status of a certain deed of 
trust as the legal result of such proceedings. 

In the statement of facts in appellant's brief—under 
the circumstances limited to a recital of the averments 
of the bill land other pleadings—a number of refer¬ 
ences appear to a ‘‘petition ' * * praying for a 

decree * * to foreclose’’, “proceedings to fore¬ 

close" and a “petition * ‘ * to foreclose again'’, 
praying for “another order of foreclosure". The 
averments of the bill show that the petitions referred 
to were in fact for leave to intervene in said Equity 
cause Xo. 53391 and for leave of the court to sell, under 
and according to the terms of deeds of trust thereon, 
property in the possession of the Court through its Re¬ 
ceiver. See appellant’s brief, pp. 5, G, and R., pp. 10, 
12: brief p. 11, and R. pp. 18, 19. 

The recitals of the bill in brief are as follows: 


The National Benefit Life Insurance Company and 
all its properties were, September 24, 1931, taken into 
the custody of the Court through Daniel C. Roper, Re¬ 
ceiver pendente life , appointed in said Equity cause 
No. 53391. Among its properties was the Balfour 
Ai mrtment House, Washington, I). C., which had been 
purchased in 1927 from appellant Huffines. At the 
time of its purchase it was subject to two deeds of 
trust, a first trust to National Savings and Trust Com¬ 
pany, Trustee, to secure American Security and Trust 
Company $125,000.00, which trust was thereafter as¬ 
sumed by the insurance company, and a second trust 
made bv one Isadora X. Smith to Derrickson and 
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Vaughn, Trustees, to secure ITuffines $50,000.00. The 
second trust was not assumed by the insurance com¬ 
pany, but it made payments on account of the principal 
thereof, which at the time of the receivership had been 
reduced to $32,500.00. Both trusts were tlieij in de¬ 
fault. | 

December 16, 1931, American Security anti Trust 
Company and National Savings and Trust Company, 
Trustee, sought and obtained leave to intervenj? in the 
receivership cause, and tiled their intervening* petition 
setting up the existence of the first trust, and (default 
in interest and principal; tlie petition prayed ljeave to 
sell the property under said trust according to its 
terms, and a direction to the receiver to deliver (posses¬ 
sion to the purchaser and to adjust rents. On tl|ie same 
day, an order was entered, reciting that upon consid¬ 
eration of said petition the trust companies were given 
leave to sell said property in accordance with the terms 
of said trust, and the receiver pendente life was di¬ 
rected, upon conveyance of the property, to (deliver 
possession and to adjust rents. 

i 

January 25, 1932, the receiver pendente (filed in 
said receivership cause a petition reciting tli^it said 
property would be offered for sale on that date, Janu¬ 
ary 25, 1932; the situation of the trusts on said prop¬ 
erty was set out, and the petition prayed thaj; he be 
authorized to bid on the property up to $125^000.00, 
and to acquire it in the name of a third person ;j on the 
same day an order was entered authorizing said re¬ 
ceiver to select some person to bid on the property up 
to $125,000.00 and, if there should be no bi^l at a 
greater amount, to conclude the sale; but if there were 
a higher bidder, to allow the property to be jsold to 
such bidder. 
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Said first deed of trust was foreclosed at public auc¬ 
tion January 25, 1932, bv National Savings and Trust 
Company, Trustee, and the property was bid in by 
James M. Baker, agent for said receiver pendente life, 
for $125,000.00. One-third was paid in cash, from 
funds of The National Benefit Life Insurance Com- 

i 

panv, and Baker executed two notes for the balance, 
secured bv deed of trust dated Januarv 25, 1932, to 
American Security and Trust Company, Trustee, to 
secure National Savings and Trust Company, Trustee, 
in the sum of $83,333.33. The property was conveyed 
to Baker, and thereafter bv him conveved to Gilbert 

| 4 • 

A. (dark and, Frank B. Bryan, Jr., Receivers appointed 
in said receivership cause February 29, 1932. 

March 31. 1933, American Security and Trust Com- 
panv. Trustee, and National Savings and Trust Com¬ 
pany, Trustee, by leave of court intervened in said re¬ 
ceivership cause, reciting that there had been default 
in payment of interest and principal on the Baker trust, 
and praying leave to sell the property under that trust 
according to its terms. The Receivers filed answer, 
and on hearing the matter was, May 31, 1933, con¬ 
tinued to Julv 31, 1933, with direction to the Receivers 
to pay net rentals to the Trust Company. 

The bill alleges that neither Huffines, plaintiff- 
appellant. nor Derrickson and Vaughn, trustees under 
the second trust held by Huffines, were parties to the 
foregoing proceedings or had knowledge thereof, and 
were not present nor represented at the sale of Jan- 

i * 

uary 25, 1932; that said sale was not a sale under pow¬ 
ers granted in the deed of trust, but was a judicial 
sale pursuant to decree of foreclosure and without no¬ 
tice to the junior mortgagee; that because of the cir¬ 
cumstances attending the sale, the first trust has been 



extinguished and the $50,000.00 second trust, reduced 
to $32,500.00, held by Huffines, is now senior! to the 
Baker trust securing the balance of the purchase price 
at the sale. 

ARGUMENT. I 

s 

The Sale of January 25, 1932, Was Not a Judicial Sale. 

I 

(Assignments of Error, Nos. 1-7 inclusive,,) 

The property involved herein, the Balfour apart¬ 
ment, was, with all other property of The National 
Benefit Life Insurance Company, taken into thd hands 
of the Court through its receiver pendente life, Sep¬ 
tember 24, 1931: the building was then subject to a 
deed of trust made by appellant to National Savings 
and Trust Company, Trustee, to secure Ameridan Se¬ 
curity and Trust Company, in the sum of $125,|000.00, 
which trust was in default as to principal and interest, 
and to a second trust, originally $50,000.00, but re¬ 
duced to $32,500.00, held by appellant. j 

The bill does not aver that the court had ordered 
general liquidation of the insurance company’s! prop¬ 
erty, or show any necessity for “perfection of! title” 
or for the title “to pass through the equity cause”, 
or that any sale of the company’s property in the re¬ 
ceivership proceeding was then in contemplation. The 
general procedure in the District of Columbia ifor ex¬ 
ecuting the lien of a deed of trust is bv sale bv the 
trustees under the specific powers provided by (lie in¬ 
strument itself. This particular property being in 
the custody of the court through its receiver, a sjale by 
the trustee without permission of the court in tjlie re¬ 
ceivership cause would not have been effective to 
transfer possession to a purchaser, and the trustees 
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rightly applied, hv intervention in the receivership 
cause, for leave of court to sell the property under and 
according to the terms of the trust, to make available 
the remedv given therebv to the mortgagee. 

The decree authorizing the sale simply gives per¬ 
mission to proceed with the usual remedy: the direc¬ 
tions to the [receiver are onlv to do the things which 
the mortgagor, if the property had been in its pos¬ 
session, would have been bound to do—to deliver pos¬ 
session to the purchaser and adjust rents. The rents 

collected to date of sale would of course be held bv 

% 


the receiver “subject to the further order of the 
court'’ as were all other assets of the receivership es¬ 
tate. There is nothing in these provisions distinguish¬ 
ing the sale from the ordinary sale under a deed of 


trust or making it a “court 


sale pursuant to a decree 


of foreclosure”. 


There was no “decree of foreclo¬ 


sure": the decree (R. p. 12) recites that upon consid¬ 
eration of the intervening petition of the trust com¬ 
panies they were given leave to sell the property in 
accordance with the terms of the deed of trust. The 


fact that the trustee asked permission to execute the 
powers it possessed, which, except for the court’s cus¬ 
tody of the property, it could have exercised without 
question, does not change the nature of the sale so 
made. 


Nothing in the decision in Parsons v. Little, 28 App. 
D. 0. 218, 227, upholds appellant’s contention. The 
sale there involved was made by the trustee under a 
deed of trust on all the properties, real and personal, 
of a corporation in receivership, which properties the 
receivers urged should be sold immediately so that the 
company’s trade would not be lost to a purchaser. 
Under the terms of the trust, the trustee could not 


lake possession until sixty days after default, aijtd then 
might sell on eight weeks’ advertisement. Tlije com¬ 
pany, maker of the notes, waived those provisions and 
requested the court to allow immediate sale, ias did 
the trustee representing all noteholders, and t)ie ma¬ 
jority of the noteholders themselves. The coijirt au¬ 
thorized the trustee to sell on ten days’ advertisement; 
sale was made, reported to the court, and confirmed. 
Thereafter Mary A. Parsons, appellant, a minority 
holder of bonds under the same trust, who had appar¬ 
ently been aware of the whole proceeding and had not 
opposed the sale or confirmation, filed an intervening 
petition, not sworn to, praying that the sale jbe va¬ 
cated, that any confirmation thereof be by ord4r nisi, 

and that minoritv bondholders be heard before final 

! 

confirmation. This Court held that on her unverified 
petition, alleging no facts tending to show irregularity 
or impropriety in the sale, her right to intervene 
might well have been denied; that the trial court} being 
in possession of all the facts, confirmation of tljic sale 
was within its sound discretion, and its decre^ could 
not be reversed upon the showing made by tliej inter¬ 
vening petition. 

This Court evidently did not consider the sale., made 

bv the trustee who had subjected itself to the power 
* | 

of the court, in all respects a “judicial sale”,|for it 
affirmed the decree of the court below confirming the 


sale without an order nisi, over the contention jof ap¬ 
pellant that such procedure was improper on ja sale 
alleged to have been made under decree of coijrt au¬ 
thorizing foreclosure. | 

There is nothing in Parsons v. Little, supra\ bear¬ 
ing on the question of notice, or lack of it, to the 
holder of a second trust. 
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The principles stated on pages 28 and 29 of appel¬ 
lant's brief, and cases cited, regarding the possession 
of property in receivership, are of course admitted, 
and are the basis and the reason for the very proce¬ 
dure followed in connection with the sale of the Bal¬ 
four property under the first trust. A sale under that 
trust might conceivably have transferred title, but at 
any rate could not have transferred possession, with¬ 
out permission of the court in the receivership cause, 
and would have been a contempt of that court. 

Xew York Life Insurance Company v. Bond Build¬ 
ing Company, 47 App. D. C. 253, recognized the right 
of an equity court to appoint a receiver for a mort¬ 
gaged property to sell it in court proceedings, and 
have the proceeds applied to payment of the mort¬ 
gage debt. That was not the situation here, where 
a general equity receiver had been in charge, pendente 
life, not of this property only, but of all the property 
of the insurance company, for over two months (not 
for over a year, appellant’s brief p. 30) when the pe¬ 
tition for intervention, December 16, 1931, was filed. 

The record does not show that the trustees sought 
“the usual decree in foreclosure*’, or any “decree in 
foreclosure”, or that there was a “decree in foreclo¬ 
sure (Appellant’s brief, p. 29). See Record, pp. 10-13. 
There is no averment of record that the proceeds of 
sale were brought into court for distribution, or that 
the trustees who petitioned for and were granted leave 
to sell were made court trustees or were by the court 
given any powers or limited by any restrictions not 
provided by the trust deed. None of the usual require¬ 
ments governing sale by court trustees were present 
in the case. 
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It is submitted that the record shows the j sale of 
January 25, 1932, was in fact a sale under a deed of 
trust, and not a court sale pursuant to a decree of 
foreclosure. 


TEE SALE WAS MADE UNDER THE POWERS 
CONFERRED BY THE DEED OF TRUSjT AND 
THE SMITH TRUST IS GIVEN NO PRIORITY. 

(Assignments of Error, Xos. 8-16.) 


The allegations of the bill do not make clbar the 
theory upon which appellant contends the second trust 
is given priority over the trust securing the!unpaid 
portion of the sale price under the first trust. It is 
alleged that the circumstances attending the sail? of the 
property “operated in equity” to make the I second 
trust a senior trust to the Baker trust securing the 
balance of the sale price, but appellant does not explain 
how these circumstances operate to produce that result. 

“in general, a valid and complete foreclosure 
operates to divest tlie title to the mortgaged 
premises possessed by the mortgagor and tb which 
the mortgage has attached, and to vest tlie iame in 
accordance with the method of foreclosure pur¬ 
sued * * * in the mortgagee or a third iperson 
purchasing at a foreclosure sale * * * i under 

a power in the mortgage as of the date j of the 
mortgage, discharged of all rights and claims ac¬ 
quired subsequent to such date. * * * Tjie date 
of the execution of the mortgage fixes thej rights 
of the foreclosure purchaser, his title relating 
thereto, and not to the time of completion! of the 
foreclosure proceedings.” j 

“The purchaser at a valid foreclosure sale un¬ 
der a power in a mortgage or deed of trust ac¬ 
quires, subject to the express reservations or con- 
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ditions made on tlie sale, all the title originally 
eonveved bv the mortgage or deed, divested of the 
equity of redemption, together with all appurte¬ 
nances, easements and incidental rights. 

“A ]>urchaser acquires the title of the mort¬ 
gagor at the time of the execution of the mort¬ 
gage or deed of trust. Doe v. Jones, 10 B. & C. 
450, 467, 21 E. C. L. 198, 109 Reprint 521 ( 4 lt 
has been established ever since the time of Lord 
Coke, that where a power is executed the person 
taking under it takes under him who created the 
power, and not under him who executes it.’)” 

41 Corpus Juris, pp. 891, 996, “Mortgages”, 
Secs. 1113, 1451, and notes. 


Appellant complains that he was not made party to 
the proceedings for sale; but it is not alleged that any 
statute or any provision of the trust deed required 
that notice of the proposed foreclosure of the first 
trust be given to the holder of the note or the trustees 
under the second trust. 


“A senior mortgagee exercising his power of 
sale is under no obligation to protect the rights 
of a junior mortgagee, except those of infants and 
others non sni juris, unless such rights are claimed 
or asserted. Tie is not bound to notify the junior 
encumbrancer of his intention to sell, unless the 
mortgage or some statute so requires: nor can the 
latter, in the absence of special equities, stop the 
proceedings by anything less than payment or re¬ 
demption of the elder mortgage.” 

41 Corpus Juris, p. 942, “Mortgages,” sec. 1376. 


In Roberts v. International Bank, 5S App. D. C. 87, 
the bank obtained judgment against Roberts as en¬ 
dorser on two notes secured bv second trust on real 
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estate; there was default in 1924, and in 192S tile prop¬ 
erty was sold under the first trust, at a nominal price, 
leaving nothing for payment on the second trust. Rob¬ 
erts claimed the bank, having failed to notifvj him in 
1924 of the default, was estopped to proceed against 
him on the notes. This Court said (p. 88): 

“We find nothing in the circumstances!of this 
case which entitles the plaintiff in error to any 
equitable relief. * * * It must be assunjed that 
he knew of the existence and terms of tlie prior 
encumbrance, and knew that the mortgaged prop¬ 
erty was liable to sale if the debt secured by it was 
not paid when due. * * * His apparent! failure 
to keep himself informed concerning the property 
and the notes was mere negligence upon his part, 


and the loss of which he complains was occasioned 
thereby, and he is without remedy against! the ell ~ 
dorsee. ” 

I 

The cases cited and quoted by appellant in Support 
of his assignments of error Numbers 8 to 15,| and of 
his contention that the holder of the second jrust is 
not bound by the foreclosure but that said trust has 
become a senior lien, relate to actions brought under 

i 

common law mortgages, for foreclosure and sale of the 
property in judicial proceedings, in jurisdictions 
which by statute provide for such actions. 

In the District of Columbia, both deeds of tnjst with 
powers of sale and mortgages are recognized, and 
either may be foreclosed by bill in equity, the proceeds 
of sale to be brought into court for application to the 
debt. (Sec. 95, D. C. Code.) j 

The case of W. A. II. Church Inc. v. Holiiies, 6’0 
App. I). C. 27, 29, quotes from Middleton v. Darke, 3 
App. D. C. 149, 164, as follows: I 
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“ ‘The deed of trust is the only form of mort¬ 
gage that has been in general use in the District 

of Columbia for manv vears. The common law 

•> • 


mortgage is practically unknown with us * 


# # ? ? ? 


This Court in the Church case, discussing the au¬ 
thorities presented, said that in many of them the 
question at issue 


“arose in the court of equity, where the foreclo¬ 
sure of the first mortgage had been by equitable 
proceeding There are few, if any, jurisdictions 
where the matter of foreclosure is conducted in 
the summary way that prevails in the District of 
Columbia, where, under a power of sale conferred 
in the deed of trust, the trustees may, on short 
published notice, sell the property mortgaged 
without any right of redemption in the mort¬ 
gagor.” 


Appellant does not seek to set aside the sale or to 
have it declared void; he wants it to stand, but says it 
was a “judicial sale”, under a decree in foreclosure by 
the court, and that he should have been made party 
to the proceedings. If that be so, then it should have 
been handled under general equity procedure, with an 
order visi and subsequent confirmation; and, these re¬ 
quirements not being met, the sale would not be effec¬ 
tive. 

The bill makes no allegation that the senior deed 
of trust was “displaced” or “extinguished” or “ab¬ 
sorbed” or “paid” in anv other wav than bv the pay- 
ment of the purchase price of the property, one-third 
cash and the balance in notes secured bv the Baker 
deed of trust. Xo argument is advanced to show how 
the second deed of trust may be “moved up” and be- 
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come a first trust to take priority over the vejry pay¬ 
ment because of which it is “moved up”. j 

The principle that a court should protect the rights 
of liens prior to the receivership is elementary, but is 
not involved here. 

i 

The cases cited in which unsecured claimants have 

i 

been held entitled to priority over mortgages^ Knee- 
land v. American Loan Co., 136 U. S. 89, 97, and 
Southern R. Co. v. Carnegie Steel Co., 176 U.iS. 257, 
282, (Appellant's Brief p. 36) are two of a long line of 
railroad receivership cases holding that a court which 
appoints a receiver of railroad property mayi, in its 
administration, contract debts necessary for operating 
the road and make them a prior lien on the property, 
because the value of the mortgage security is enhanced 
thereby. Those cases have no application to t|ie case 
here involved. 

. i 

Neither is the quotation (Appellant’s Brief; p. 40) 
from Karrick v. Wetmore, 25 App. D. C. 415, iij point. 
The language of the Court was in answer to thje ques¬ 
tion whether a judgment of dismissal might, after five 
terms of court, be stricken without notice toidefen- 

. i 

dant and judgment rendered, also without notice, in 
favor of plaintiff for the full amount of his clgim. 

On the allegations of the bill herein, it appears most 
of the matters complained of took place during the in¬ 
cumbency of the Receiver pendente life, who jis not 
made a party to the bill. For that reason, the argu¬ 
ment of appellant’s brief relative to the duty of a re¬ 
ceiver in equity, and particularly the duty of the re¬ 
ceiver pendente life, is not in point. Arguments based 
on averments of his “affirmative duty”, his “responsi¬ 
bility” or his “fiduciary capacity” might be advanced 
in a proceeding to which he was a party and ini which 
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it was sought to set aside some action alleged to have 
been inconsistent with such duty, responsibility or 
capacity, but no such situation is presented in the bill. 

Appellant's Assignment of Error Xo. 17 sets up the 
contention that the same land can be sold but once un¬ 
der the same mortgage, a point not here in issue. 

The sale of Januarv 27), 1932, made bv National 
Savings and Trust Company, Trustee, for American 
Security and Trust Company, holder of notes, under 
the llufiines trust of $125,000.00, resulted in the con- 
vevance to Baker and the taking bv American Secur- 
rity and Trust Company, Trustee, of the Baker deed 
of trust to secure National Savings and Trust Com¬ 
pany, Trustee, for $83,333.33, balance of purchase 
price. The intervening petition of March 31, 1933, 
sought leave of court to the American Security and 
Trust Company, Trustee, to sell under the Baker 
trust. 


Nor is the argument on Assignments of Error Nos. 

c? c? 

18 and 19 pertinent to this cause. The property in¬ 
volved was already in the hands of the equity court, 
through its receiver prudnitr Ute, with all the other 
property of the insurance company. The grounds to 
justify the appointment of a receiver are not in ques¬ 
tion, for one was already in charge before the present 
situation arose. 


44 ‘A court of equity ought to do justice com¬ 
pletely and not by halves’; and a cause once 
properly in a court of equity for any purpose will 
ordinarily be retained for all purposes, even 
though the court is thereby called upon to deter¬ 
mine legal rights that otherwise would not be 
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within the range of its authority. Camp v. Boyd, 
229 U. S. 530, 551, 552, and eases cited.”| 

McGowan v. Parish, 237 U. S. 285, 29G, 69 L. 
ed. 955. ! 

I 

| 

The argument on Assignments of Error Nosj. 20 and 
21 is a mere statement of conclusions, and cjomment 
thereon is deemed unnecessary. 


CONCLUSION. 

These appellees respectfully submit that the action 
of the Court below in dismissing said bill shpuld be 
affirmed. 

John E. Laskey, 

Bolitha J. Laws, 

Attorneys for Appellees , The National 
Benefit Life Insurance Company, a 
Corporation , and Gilbert A. Clark 
and Frank B. Bryan , Jr., Receivers 
of The National Benefit Life \ Insur¬ 
ance Company. 
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